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The  President’s  Letter 

To  the  Members  of  the  Federal  Communications  Bar  Association: 

I  want  to  take  this  opportunity  to  state  that  I  consider  it  a 
great  honor  to  be  able  to  serve  the  members  of  the  Association  and  the 
radio  law  practitioners  as  President  of  the  Federal  Communications  Bar 
Association.  I  know  that  I  can  count  on  all  to  extend  to  me  the  same 
fine  co-operation  you  have  given  to  my  predecessors  in  this  office. 

Everyone  I  called  upon  to  serve  on  a  standing  or  special  committee 
of  the  Association  very  kindly  consented  to  do  so.  This  I  very  much 
appreciate  because  I  know  that  the  conscientious  membership  on  one  of 
these  committees  entails  a  considerable  amount  of  work.  A  list  of  all 
of  the  committees  of  the  Association  appears  elsewhere  in  this  issue  of 
the  Journal. 

All  of  the  committees  are  now  functioning.  The  Practice  and  Pro¬ 
cedure  Committee,  as  usual,  has  been  very  busy  on  several  fronts,  particu¬ 
larly  in  connection  with  the  new  F.C.C.  hearing  procedure.  Representa¬ 
tives  of  the  Commission  have  indicated  a  desire  to  continue  to  work 
with  the  Association  as  they  did  last  year  and  have  requested  the  Prac¬ 
tice  and  Procedure  Committee  not  to  hesitate  in  bringing  any  matter 
to  their  attention.  The  very  welcome  appointment  of  our  good  friend 
Rosel  Hyde  as  Chairman  of  the  Commission  assures  the  continued  suc¬ 
cess  of  our  joint  efforts. 

Your  Association  was  requested  by  Dean  E.  Blythe  Stason,  of  the 
University  of  Michigan  Law  School,  Chairman  of  a  Subcommittee  of  the 
American  Bar  Association  on  Pre  Trial  in  Administrative  Cases,  to  assist 
in  working  out  a  sample  moot  court  type  of  pre-hearing  conference  pro¬ 
cedure  to  be  presented  at  the  Boston  meeting  of  the  American  Bar 
Association  in  August.  Curiously  enough,  this  was  already  under  con¬ 
sideration  for  presentation  before  a  meeting  of  your  Association.  A 
special  committee  of  the  Association  has  been  appointed,  with  William  C. 
Koplovitz  as  Chairman,  to  work  out  this  matter  with  Dean  Stason  and 
the  members  of  the  Legal  and  Examining  staff  of  the  F.C.C.,  and  it  is 
planned  that  their  efforts  will  be  presented  at  a  meeting  of  your  Associa¬ 
tion  before  the  Boston  ABA  meeting. 

The  Legislative  Committee  is  watching  the  several  bills  being 
presented  in  Congress  and  stands  ready  to  step  in  whenever  it  appears 
desirable  to  do  so.  The  Luncheon  Committee  has  decided  to  hold 
luncheons  only  when  some  appropriate  program  or  speaker  is  available. 
The  Membership  Committee  has  been  very  active  and  some  twenty-five 
new  members  have  been  added  to  the  Association  since  February. 

As  for  the  Executive  Committee,  it  has  held  four  meetings  since 
the  annual  meeting  in  February,  each  one  with  a  full  agenda.  This  year 
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the  meetings  are  being  held  the  second  Thursday  of  each  month,  so  get 
your  suggestions— or  complaints— in  in  time  for  the  meetings.  We  want 
to  serve  you  to  the  best  of  our  abiUty. 


Cordially  yours, 


Louis  G.  Caldwell  Memorial  Medal 

At  its  1953  annual  meeting  the  Federal  Communications  Bar  Asso¬ 
ciation  adopted  the  following  resolution  establishing  a  Louis  G.  Caldwell 
Memorial  Medal: 

“1)  That  the  Association  establish  The  Louis  G.  Caldwell  Memorial 
Medal: 

2)  That  the  Association  provide  a  continuing  committee  of  five  consist¬ 
ing  of  its  president  and  the  four  senior  ex-presidents,  the  committee 
to  have  plenary  authority  to  award  the  Medal; 

3)  That  the  award  be  made  from  time  to  time  to  a  member  of  the 
Association  for  a  distinguished  and  important  contribution,  as  a 
legal  practitioner,  to  the  advancement  of  radio  jurisprudence; 

4)  That  any  awards  made  be  announced,  and  the  Medal  presented, 
at  the  next  annual  dinner  of  the  Association.” 

Pursuant  to  this  resolution  President  Albertson  on  March  5,  1953 
appointed  the  following  committee  on  the  Louis  G.  Galdwell  Memorial 
Award: 

Guilford  Jameson,  Chairman 
■  Fred  W.  Albertson 
Neville  Miller 
WiUiam  A.  Porter 
Arthur  W.  Scharfeld 

The  Committee  invites  all  members  of  the  Association  to  submit  names 
of  members  of  the  Association  who  should  be  considered  by  the  Cmn- 
mittee  in  connection  with  its  work  in  selecting  a  member  who  has  made 
the  most  important  contribution  as  a  legal  practitioner  to  the  advance¬ 
ment  of  radio  jurisprudence. 
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President’s  Conference  on  Administrative 
Procedure 

The  following  letter  was  sent  by  President  Eisenhower  to  all  federal 
executive  departments  and  administrative  agencies  on  April  28,  1953: 

“I  am  in  receipt  of  a  communication  from  the  Chief  Justice  of  the 
United  States,  in  his  capacity  as  Chairman  of  the  Judicial  Conference 
of  the  United  States,  concerning  unnecessary  delay,  expense  and  volume 
of  records  in  some  adjudicatory  and  rule-making  proceedings  in  the 
Executive  Departments  and  Administrative  Agencies.  I  attach  a  copy 
of  that  letter. 

The  suggestion  there  transmitted  has  the  endorsement  of  the  Attor¬ 
ney  General.  It  affords  opportunity  for  a  public  service  of  benefit  to 
both  citizens  and  Government.  Accordingly,  I  am  happy  to  call  a  con¬ 
ference  of  representatives  of  the  departments  and  agencies,  and  of  the 
judiciary  and  the  bar,  for  the  purpose  of  studying  the  problems  thus 
described. 

It  is  not  contemplated  that  the  conference  will  attempt  to  impose 
rules  or  procedures  upon  the  departments,  the  agencies,  or  litigants. 
The  purpose  is  to  exchange  information,  experience  and  suggestions  and 
so  to  evolve  by  cooperative  effort  principles  which  may  be  applied  and 
steps  which  may  be  taken  severally  by  the  departments  and  agencies 
toward  the  end  that  the  administrative  process  may  be  improved  to  the 
benefit  of  all. 

I  request  the  Attorney  General  to  cause  a  list  to  be  prepared  of 
those  departments  and  administrative  agencies  which  have  these  func¬ 
tions,  and  to  transmit  to  each  of  those  listed  a  copy  of  this  call.  I  also 
request  him  to  designate,  in  addition  to  a  delegate,  a  representative  of 
his  Department  to  act  as  Secretary  of  the  conference. 

I  request  each  department  and  agency  receiving  this  call  from  the 
Attorney  General  to  designate  a  representative  to  meet  with  other  such 
representatives  as  delegates  in  a  conference  for  the  purposes  I  have 
designated.  I  request  that  in  designating  representatives  for  these  pur¬ 
poses  care  be  taken  to  name  persons  who  will  undertake  to  devote  to 
the  work  the  considerable  time  which  probably  will  be  required. 

With  the  agreement  of  the  Ghief  Justice,  I  have  invited  Circuit 
Judge  E.  Barrett  Prettyman,  of  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  Judge  Morris  A.  Soper  of  the  United  States 
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Court  of  Appeals  for  the  Fourth  Circuit,  Baltimore,  and  Associate  Judge 
Walter  M.  Bastian  of  the  District  Court  of  the  United  States  for  the 
District  of  Columbia,  to  participate  in  the  conference,  and  have  requested 
Judge  Prettyman  to  act  as  Chairman. 

I  am  requesting  J.  Earl  Cox,  Jay  D.  Bond,  and  William  F. 
Schamikow,  all  of  Washington,  D.  C.,  who  aie  federal  trial  examiners 
of  experience,  to  attend  and  participate  as  members  of  the  conference. 

I  am  also  inviting  the  following  lawyers,  experienced  in  the  field  of 
administrative  law,  to  attend  and  participate  as  members  of  the  confer¬ 
ence: 


Hon.  John  A.  Danaher 
Washington,  D.  C. 
Richard  S.  Doyle,  Esq. 

Washington,  D.  C. 
Edmund  L.  Jones,  Esq. 

Washington,  D.  C. 

H.  Cecil  Kilpatrick,  Esq. 

Washington,  D.  C. 
Wilbur  R.  Lester,  Esq. 

Washington,  D.  C. 
Breck  P.  McAllister,  Esq. 
New  York,  N.  Y. 


George  M.  Morris,  Esq. 

Washington,  D.  C. 

Prof.  Charles  B.  Nutting 
Pittsburgh,  Pennsylvania 
Garnet  L.  Patterson,  Esq. 

Akron,  Ohio 
John  R.  Turney,  Esq. 

Washington,  D.  C. 

J.  Albert  Woll,  Esq. 

Washington,  D.  C. 
Joseph  W.  Wyatt,  Esq. 
Washington,  D.  C. 


The  secretary  of  the  conference  will  announce  the  time  and  place 
for  the  initial  meeting  of  the  conference.  Thereafter,  the  conference  will 
organize  and  fix  its  program  and  procedure.  After  the  program  which 
seems  initially  possible  has  been  completed,  provisions  may  be  made  by 
the  conference  for  further  meetings  from  time  to  time.  Should  a  member 
of  the  conference  be  unable  to  continue  in  attendance,  the  vacancv  may 
be  filled  by  the  authority  which  originally  designated  the  retiiing 
member. 

I  shall  be  happy  to  receive  from  time  to  time  reports  from  the 
conference  as  to  its  work.” 

None  of  the  attorneys  named  as  members  of  the  conference  is  a 
member  of  this  Association  or  active  in  practice  before  the  F.C.C., 
although  Mr.  Jones  is  a  partner  in  Hogan  and  Hartson,  which  firm 
engages  in  F.C.C.  practice. 

Commissioner  Doerfer  has  been  designated  as  representative  of  the 
F.C.C.  to  the  conference.  F.C.C.  Hearing  Examiner  J.  D.  Bond  is  also 
a  member  of  the  conference. 
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American  Civil  Liberties  Union  Statement 
on  Filming,  Broadcasting  and  Televising 
of  Courtroom  Proceeding,  Legis¬ 
lative  Sessions  and  Legisla¬ 
tive  Hearings 


The  following  “Statement  of  Principle  and  Desirable  Practice”  was 
adopted  by  the  American  Civil  Liberties  Union  on  April  10,  1953; 

A.  Statement  of  Principle. 

On  Courtroom  Proceedings.  The  function  of  a  courtroom  proceed¬ 
ing  is  to  achieve  justice.  Paramount  thereto  are  the  safeguards  of  due 
process  and  the  ensuring  of  fair  play  to  all  persons  afFected.  Adequate 
press  and  public  representation,  in  attendance  at  the  trial,  contributes  to 
those  ends.  Coverage  of  such  proceedings  by  motion  pictures  or  by 
television  or  radio  may  tend  to  impair  them. 

The  concern  of  the  general  public  with  the  issues  and  decisions  in 
court  is  normally  less  direct  and  less  substantial  than  in  the  case  of 
legislative  proceedings.  We  therefore  conclude  that  courtroom  pro¬ 
ceedings  should  not  at  this  time  be  covered  by  motion  pictures  or  by 
television  or  radio. 


On  Legislative  Sessions.  The  manner  in  which  legislative  sessions 
are  conducted  and  the  access  to  them  by  representatives  of  any  publicity 
medium  are  for  the  legislature  to  decide.  We  recommend  to  legislatures 
enlarged  use  of  filming,  broadcasting,  and  televising  of  their  sessions. 
But,  we  believe  such  use  makes  more  than  ever  necessary  the  adherence 
by  the  legislature  itself  to  principles  of  responsible  and  ethical  debate. 
TJiis  obligation  has  also  been  recognized  by  members  of  Congress  who 
have  insisted  upon  the  need  for  a  code  of  ethical  debate.  Unfortunately, 
such  a  code  has  not  been  enacted,  although  it  is  essential  for  the  protec¬ 
tion  of  private  persons  from  improper  attacks  to  which  they  cannot 
directly  reply. 

The  filming,  broadcasting  and  televising  of  legislative  sessions  means 
that  the  American  public  will  benefit  greatly  by  new  opportunities  to 
become  acquainted  with  the  conduct  of  important  public  business.  But 
it  is  obvious  that  the  magnification  of  the  good  can  also  enormously 
amplify  the  bad.  The  film,  the  radio  and  the  television  may  bring  to 
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millions  of  viewers  and  listeners  privileged  slander  which  may  be  uttered 
in  legislative  halls.  For  this  reason,  the  ACLU  once  again  urges  the 
immediate  adoption  of  legislative  rules  of  responsible  and  ethical  debate. 

On  Legislative  Hearings.  In  this,  as  in  other  fields  relating  to  civil 
liberties,  there  is  a  conflict  between  desired  ends.  On  the  one  hand, 
there  is  the  desirability  of  freedom  of  communication  in  a  democratic 
society  and  the  desirability  of  having  citizens  kept  in  close  touch  with 
what  their  representatives  are  doing.  On  the  other  hand,  there  is  the 
desirability  of  safeguarding  the  full  rights  of  the  individual. 

The  experience  of  the  past  fifteen  years  presents  such  shocking 
examples  of  impropriety  by  legislative  committees  that  the  ACLU, 
various  bar  associations,  and  members  of  Congress  themselves,  have 
drafted  procedural  rules  to  restrain  the  infringement  of  individual  rights. 
Such  rules  have  not  yet  been  adopted. 

The  enormous  growth  of  electronic  transmission  is  likely  to  intensify 
the  harm  done  by  such  infringement.  What  may  be  grossly  unfair  when 
reported  in  the  ordinary  press,  may  become  unbearably  obnoxious  when 
reproduced  a  million-fold  by  film,  radio  or  television.  We  may  have  the 
enormous  extension  of  privileged  slander. 

The  ACLU,  after  consideration  of  the  desirabiUty  of  both  freedom 
of  communication  and  the  safeguarding  of  due  process,  believes  that 
proper  rules  for  the  conduct  of  legislative  hearings  should  be  adopted 
and  a  satisfactory  practice  established  before  the  filming,  broadcasting 
and  televising  of  such  hearings  is  permitted.  Protection  should  also  be 
found  for  a  person  not  present  who  is  attacked  by  irresponsible,  willing 
witnesses. 

Once  fair  rules  and  practices  are  established,  the  ACLU  will  support 
democratic  freedom  of  communication  with  respect  to  legislative  hear¬ 
ings. 

B.  Desirable  Practice 

The  ACLU  pohcy  statement,  given  above  in  Section  A,  refers  to 
“le^lative  rules  of  responsible  and  ethical  debate”  and  to  “fair  rules 
ana  practice.”  We  have  on  several  occasions  indicated  what  we  believe 
to  be  these  minimum  essentials  of  fair  treatment  and  due  process.  Bills 
have  been  introduced  in  Congress  along  these  lines  but  have  not  been 
passed;  committee  chairmen  have  at  times  announced  certain  rules  for 
specific  hearings  but  no  general  due  process  is  agreed  on.  The  responsible 
leaders  of  the  communications  industry  are  currently  studying  the 
problem.  We  repeat,  in  brief  form,  our  suggestions  as  to  desirable 
practice. 

Practice  in  Legislative  Sessions.  It  has  been  proposed  in  Congress 
that  when  any  Congressman  expects  to  make  derogatory  remarks  about 
a  person,  he  shoulo,  if  time  permits,  notify  the  person  affected  of  the 
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exact  nature  of  the  remarks  and  state  when  they  will  be  made.  The  person 
affected  should  then  have  the  right  to  present  a  sworn  answer  to  be  read 
from  the  floor  by  the  clerk,  and  appropriate  publication  should  be  made 
in  the  Congressional  Record.  Similarly,  a  Congressman’s  merely  printed 
remarks  should  be  open  to  a  printed  answer.  Persons  attacked  without 
prior  notification  should  have  the  same  privilege.  The  ACLU  supports 
the  general  idea  of  such  proposals. 

Practice  in  Legislative  Hearings.  The  authority  of  legislative  com¬ 
mittees  and  the  rights  of  witnesses  appearing  brfore  them  can  best 
be  guarded  by  appropriate  procedural  rules.  The  ACLU  recommends: 
1— persons  or  organizations  should  be  given  advance  notice  of  inquiries 
which  concern  them,  2— they  should  be  allowed  to  present  evidence,  to 
be  represented  by  counsel,  to  cross-examine  witnesses  against  them, 
to  subpoena  witnesses  in  their  own  behalf,  and  to  file  a  rebuttal  state¬ 
ment  and  to  be  furnished  with  a  transcript  of  the  record  of  that  part 
of  the  hearing  which  concerns  them,  3— a  majority  vote  should  be 
required  for  examination  of  political  or  religious  beliefs,  or  for  the 
holding  of  executive  sessions,  4— the  committee  should  publish  minority 
reports  at  the  same  time  it  publishes  its  majority  report,  5— no  personal  or 
partisan  use  should  be  made  of  hearings  material. 

Practice  by  the  Communications  Industry.  Once  fair  rules  and 

gractice  are  established  by  legislative  authority,  the  ACLU  will  support 
roadcasting  and  televising  of  legislative  sessions  and  hearings.  But 
pending  adoption  of  such  rules  the  communications  industry  should 
establish  and  apply  its  own  general  rules  of  reportorial  and  editorial 
responsibility.  The  ACLU  recommends: 

1.  That  the  industry  should  endeavor  to  give  a  hearing  to  persons 
attacked  in  legislative  sessions  which  are  broadcast  or  televised.  It 
should  be  the  responsibility  of  the  industry  to  obtain  appropriate  replies 
by  the  persons  affected,  to  announce  when  such  replies  will  be  given  to 
the  public  and  to  conduct  these  appearances  with  the  utmost  promptness. 

2.  When  a  station  or  network  is  being  identified,  or  at  least  preced¬ 
ing  and  following  the  broadcast  or  televising  of  a  legislative  hearing, 
announcement  should  be  made  that  the  hearing  is  in  no  sense  a  judicial 
process  or  trial  and  that  no  inference  should  be  drawn  as  to  guilt. 

3.  Witnesses  under  subpoena  should  be  given  appropriate  oppor¬ 
tunity  after  their  appearance  before  a  committee  to  make  a  brief  state¬ 
ment.  It  should  be  an  affirmative  obligation  of  the  station  to  check  with 
the  witnesses  after  their*  testimony  has  been  completed  as  to  whether 
they  wish  to  make  a  statement.  No  special  rule  in  this  regard  need  be 
made  for  voluntary  witnesses. 
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4.  Persons  mentioned  unfavorably  by  witnesses  in  the  course  of 
testimony  before  a  legislative  hearing  committee  should  have  an  oppor¬ 
tunity  to  offer  an  appropriate  reply  either  in  person  or  by  the  reading  of 
a  statement.  Such  rephes  or  statements  should,  if  possible,  be  made  on 
the  same  day  or  on  any  re-broadcasting.  It  should  be  the  responsibiUty  of 
the  networks  or  stations  to  communicate  with  such  persons  and  obtain 
their  appearance  or  statement. 

5.  The  networks  should  announce,  at  the  points  indicated  in  recom¬ 
mendation  2,  when  the  statements  of  witnesses  or  attacked  persons  will 
be  made. 

6.  All  witnesses  should  be  given  fair  treatment  in  terms  of  camera 
technique. 


ACLU  Position  on  the  (New  York)  Helmon  Act. 

The  Helman  Act,  a  law  enacted  in  New  York  in  March,  1952, 
states:  “No  person,  firm,  association  or  corporation  shall  televise,  broad¬ 
cast,  take  motion  pictures  or  arrange  for  the  televising,  broadcasting,  or 
taking  of  motion  pictures  within  this  state  of  proceedings,  in  which  the 
testimony  of  witnesses  by  subpoena  or  other  compulsory  process  is  or 
may  be  taken,  conducted  by  a  court,  commission,  committee,  administra¬ 
tive  agency  or  other  tribunal  in  this  state.” 

This  law  will  probably  be  tested  in  the  courts.  One  view  will  hold 
that  a  state  has  the  right  to  establish  standards  of  due  process  and  that 
the  protection  here  given  is  merely  an  extension  of  one  already  given 
to  courtroom  proceedings,  and  not  hitherto  seriously  questioned.  An  op¬ 
posing  view  will  hold  that  the  law  adversely  affects  the  right  of  a  free 
press  to  report  the  affairs  of  government  to  the  people. 

The  ACLU  does  not  oppose  the  law  as  it  applies  to  judicial 
processes,  on  the  ground  that  the  legislation  coincides  with  the  estab¬ 
lished  tradition  of  courtroom  practice  (see  above,  A.  Statement  of 
Principle,  on  Courtroom  Proceedings . ) 

The  ACLU  does  oppose  the  Helman  Act,  because  we  beheve  that 
the  broadcasting  and  televising  of  legislative  hearings  is  a  proper  activity 
of  a  free  press,  once  fair  practices  are  established  and  due  process  is 
insured.  This  law  would  deny  freedom  to  the  press  even  when  the 
standards  of  due  process  are  met. 
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Recent  Court  and  Agency  Decisions 

Anti-Trust  Laws—State  Laws— Televising  of  College  Athletic  Events 
(Opinion  of  the  Attorney  General  of  Michigan,  9  R.R.  2013  (1953)). 

A  Michigan  statute  provides  that 

“All  agreements  and  contracts  by  which  any  person,  co-partner¬ 
ship  or  corporation  promises  or  agrees  not  to  engage  in  any  avoca¬ 
tion  [^],  employment,  pursuit,  trade,  profession  or  business, 
whether  reasonable  or  unreasonable,  partial  or  general,  limited  or 
unlimited,  are  hereby  declared  to  be  against  public  policy  and  illegal 
and  void.” 

The  Attorney  General  of  Michigan  was  asked  by  a  state  senator 
whether  adherence  by  athletic  authorities  of  the  University  of  Michigan 
and  Michigan  State  College  to  the  N.C.A.A.  television  code  was  a 
violation  of  this  statute.  The  Attorney  General  held  that  the  statute  did 
not  apply  to  governing  bodies  of  state  institutions  or  to  other  state 
agencies  and  that  even  if  the  statute  did  apply,  no  action  could  be  taken 
against  them  since  the  statute  provides  no  penalties  and  the  universities 
could  not  be  compelled  to  permit  televising  of  athletic  contests. 


L. 
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Contracts— Reservation  of  Television  Rights  (Wexley  v.  KTTV,  Inc./ 
8  R.R.  2043  (S.D.Calif.,  1952)). 

Wexley  was  the  author  and  copyright  owner  of  a  play.  In  1931  he 
transferred  to  defendant’s  assignors  “the  sole  and  exclusive  right 
throughout  the  world  to  make  ....  exhibit  ....  motion  picture  versions 
of  the  said  dramatic  composition.  ...  in  any  manner  and  method  now 
or  any  time  hereafter  ever  known  or  made  available.  .  .  .”  Various  excep¬ 
tions  to  the  grant  were  made,  including  a  reservation  of  “television  rights 
unaccompanied  by  a  visual  representation  of  the  play.”  Defendants 
broadcast  a  motion  picture  of  the  play  over  television  station  KTT\^. 
Plaintiff  claimed  infringement  of  his  copyright.  The  court  held  that  the 
1931  contract  transferred  the  right  to  televise  a  motion  picture  version 
of  the  play.  Only  the  right  to  transmit  “live  television”  was  restricted  by 
the  contract;  the  owner  had  reserved  “live  television”  rights  but  had 
agreed  not  to  exercise  such  rights  for  a  15-year  period.  The  parties  would 
not  have  imposed  this  15-year  restriction  on  live  television  and  left  the 
owner  free  to  authorize  telecasts  of  motion  pictures  of  the  play.  A 
motion  picture  is  clearly  a  “visual  representation”  of  the  play. 


Defamation— Publication— Broadcast  (MacFadden  v.  Anthony,  8  R.R. 
2030  (N.Y.Sup.Ct.,  1952)). 

Plaintiff  sued  the  publisher,  editor  and  managing  editor  of  Collier’s 
Magazine  for  an  alleged  libel.  He  also  sued  the  American  Broadcasting 
Company  and  a  sponsor  because  Walter  Winchell  in  a  broadcast  had 
called  attention  to  the  article  without  actually  repeating  any  of  its 
words.  Plaintiff  contended  that  Winchell  by  referring  to  the  article  had 
republished  the  libel.  The  court  held  that  he  had  not. 


Labor  Relations— Bargaining  Unit— Cameramen  (Pulitzer  Publishing 
Co.  (KSD-TV),  101  N.L.R.B.,  No.  156  (Dec.  13,  1952)). 

One  question  in  this  case  had  to  do  with  the  representation  of  mo¬ 
tion  picture  cameramen  employed  by  KSD-TV  from  a  pool  of  available 
cameramen  to  take  film  for  television  broadcasting  of  events  occurring 
outside  the  studio.  The  five  cameramen  composing  the  pool  averaged 
19  days’  work  with  KSD-TV  in  1950  and  again  in  1951.  T^e  work  done 
by  them  was  directed  in  detail  by  the  program,  news  events  or  publicity 
director  of  the  station,  but  they  were  not  carried  on  the  station’s  pay¬ 
roll;  each  cameraman  submitted  a  statement  after  completion  of  a  job, 
including  wages,  camera  rental  and  expenses.  'The  Board  held  that  the 
cameramen  were  employees,  not  independent  contractors,  and  that  they 
could  be  classified  either  in  a  unit  of  engineers  and  projectionists  or 
in  a  separate  lATSE  unit,  as  they  might  vote.  All  cameramen  and 
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soundmen  employed  by  the  station  for  a  minimum  of  three  days  in  the 
preceding  13-month  period  were  held  eligible  to  vote;  while  this 
eligibility  formula  was  not  the  same  as  that  used  by  the  Board  in  other 
recent  cases,  none  of  the  parties  objected  and  the  case  was  a  special 
one  since  an  inter-union  dispute  had  discouraged  the  station  from  hiring 
cameramen  and  soundmen  during  1952. 


Labor  Relations— Bargaining  Unit— Facilities  Department  (Meredith 
Engineering  Co./  103  N.L.R.B.,  No.  86  (March,  1953)). 

The  question  in  this  case  was  whether  employees  in  the  facilities 
department  of  a  radio  and  television  station  should  be  included  in  a 
bargaining  unit  with  engineering  department  employees,  as  contended 
by  lATSE,  or  excluded,  as  contended  by  IBEW  and  the  employer. 
lATSE  relied  chiefly  on  the  fact  that  facilities  department  employees 
frequently  joined  with  engineering  department  employes  in  a  sort  of 
utility  crew  when  assisting  in  production  of  a  show-  something  which  the 
Board  said  was  unusual  in  the  industry.  The  Board  rejected  lATSE’s 
argument,  relying  on  the  facts  that  the  major  portion  of  the  work  of  the 
facilities  department  employees  was  of  a  creative  nature,  performed  in 
collaboration  with  other  production  personnel,  that  they  spent  only  a 
minor  portion  of  their  time  with  engineering  department  employees  in 
the  performance  of  jobs  of  a  routine  nature  and  that  they  were  separately 
supervised. 


Labor  Relations— Bargaining  Unit— Special  Effects  Projectors  (In  the 
Matter  of  National  Association  of  Broadcast  Engineers  and  Tech¬ 
nicians,  CIO,  103  N.L.R.B.,  No.  55  (March  14,  1953);  In  the  Matter 
of  Radio  and  Television  Broadcast  Engineers  Union,  Local  1212, 
I.B.E.W.,  103  N.L.R.B.,  No.  139  (April  2,  1953);  In  the  Matter  of  Na¬ 
tional  Association  of  Broadcast  Engineers  and  Technicians,  C.I.O. 
105  N.L.R.B.,  No.  59  (June  9,  1953)). 

All  of  these  cases  arose  under  Sec,  10(k)  of  the  Labor  Management 
Relations  Act  and  involved  charges,  in  two  cases  by  N.B.C.  against 
NABET,  in  the  other  case  by  CBS  against  IBEW,  that  the  union  had 
violated  Sec.  8(b)(4)(D)  of  the  Act  by  inducing  and  encouraging  net¬ 
work  employees  to  engage  in  a  strike  or  concerted  refusal  to  use  equip¬ 
ment  or  perform  services  with  an  object  of  forcing  or  requiring  the  net¬ 
work  to  assign  particular  work  to  members  of  the  union  in  question 
rather  than  to  lATSE  members.  The  first  (New  York)  NABET  case  in¬ 
volved  the  use  of  a  “special  events  projector”  for  television  broadcasts. 
The  Board  held,  in  accordance  with  its  earlier  ruling  in  a  representation 
case,'  that  special  lighting  effects  were  included  in  the  lighting  duties 
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which  characterized  stage  electricians  and  that  employees  operating 
special  effects  projectors  had  interests  in  working  conditions  more 
closely  related  to  those  of  stage  electricians  than  to  those  of  engineers, 
and  hence  that  the  disputed  work  tasks  appropriately  were  included  in 
the  lATSE  bargaining  unit.  In  the  IBEW  case  the  issues  were  as  to  opera¬ 
tion  of  “Telecine”  projectors,  front  and  rear  screen  projectors  and 
special  visual  effects  projectors.  The  Board  held  that  front  and  rear 
screen  projection  was  principally  a  scenic  or  background  creating 
technique  and  was  included  in  the  lATSE  unit.  The  second  ( Hollywood ) 
NABET  case  had  to  do  with  assignment  of  lighting  work  on  remote 
“staged”  broadcasts  from  KNBH(TV).  Here  the  Board  held  that  in  the 
light  of  the  coverage  of  the  precedent  agreement  with  NABET,  the 
consistent  practice  thereunder  on  “staged”  remotes  and  the  identity  of 
the  lighting  functions  on  the  broadcasts  in  question  as  compared  with 
previous  assignments  to  NABET  engineers,  NBC  had  acted  in  derogation 
of  NABET’s  contractual  rights  in  assigning  lATSE  stagehands  to  light 
certain  shows. 


Labor  Relations— Bargaining  Unit— Writers  and  Composers  (In  the 
Matter  of  National  Broadcasting  Co.,  Inc.,  et  al.,  104  N.L.R.B.  No. 
72  (May  4,  1953)). 

This  case  involved  representation  of  “free-lance”  writers  and  com¬ 
posers  employed  by  NBC,  CBS  and  ABC  in  connection  with  production 
of  television  programs.  The  first  question  presented  was  whether  a  local 
Los  Angeles  unit  or  a  nation-wide  unit  was  appropriate.  “In  view  of  the 
integration  and  centralized  control  of  the  Networks’  operations,  the 
similarity  of  the  skills,  techniques  and  duties  of  the  writers  sought,  the 
degree  of  mobility  of  the  writers,  and  the  extensive  collective  bargaining 
history  on  a  system-wide,  multiemployer  basis  for  other  free-lance  em¬ 
ployees  in  the  industry  and  for  similar  employees  in  radio,”  the  Board 
held  that  a  system-wide,  multiemployer  unit  was  appropriate.  Another 
question  was  whether  the  unit  should  include  free-lance  writers  employed 
by  advertising  agencies  as  well  as  those  employed  by  the  networks,  the 
Authors’  League  of  America  and  the  networks  contending  that  it  should 
with  the  Television  Writers  of  America  mildly  opposing  this  argument. 

The  Board  excluded  these  writers  on  the  ground  that  they  had  never 
been  bargained  for  as  part  of  a  unit  including  other  free-lance  television 
writers,  distinguishing  the  ABC  case.^  Composers  were  excluded  from 
the  unit  because  of  the  dissimilarity  in  the  training  and  skills  of  com¬ 
posers  and  writers  and  in  view  of  the  fact  that  they  had  never  been  bar¬ 
gained  for  together.  As  to  eligibility,  a  one-year  period  was  settled  on 
rather  than  a  longer  period  urged  by  ALA  and  the  Networks  or  a  six- 
months  period  contended  for  by  TWA. 
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Labor  Relations— Discharge  of  Radio  Station  Engineer  (In  re  Atlantic 
Broadcasting  Co.,  Inc.,  20  L.A.  7  (Feb.  2,  1953)). 

This  arbitration  proceeding  involved  the  right  of  Station  WHOM 
to  discharge  an  engineer  under  its  contract  with  the  I.B.E.W.  The 
engineer  was  discharged  for  late  arrival  for  duty,  but  the  record  showed 
that  he  had  been  late  on  other  occasions,  had  sometimes  reported  for 
work  Sunday  morning  “unshaven  and  shabbily  dressed”  (his  explanation 
being  that  he  sometimes  spent  Saturday  night  at  his  girl  friend’s  house 
or  at  the  Copacabana)  or  dressed  to  play  baseball  in  Central  Park  after 
work,  and  had  been  remonstrated  with  for  other  reasons.  The  employer 
also  charged  that  he  had  violated  various  other  rules  and  among  other 
things  had  read  comic  books  while  on  duty.  The  Arbitrator  held  that 
the  discharge  was  for  “just  cause,”  commenting  that  “The  requirements 
of  radio  broadcasting  make  tardiness  a  particularly  severe  offense  for 
one  in  the  grievant’s  job  classification”  and  that  the  grievant  had 
“flaunted  (sic)  company  rules”  as  to  attire.  The  various  phases  of  his 
conduct,  viewed  as  a  whole,  “demonstrate  a  lack  of  responsibility  far 
beneath  that  which  is  to  be  expected  of  an  employee  in  the  position 
he  held.” 


Labor  Relations— Picketing— What  Constitutes  a  Labor  Organization 
(Rubin  V.  American  Sportsmen  Television  Equity  Society,  40  Adv. 
Col.  416,  254  P.  (2d)  510  (Cal.  Sup.Ct.,  March  10,  1953)). 

The  “American  Sportsmen  Television  Equity  Society”  is  a  corpora¬ 
tion  which  purports  to  represent  wrestlers.  It  is  not  affiliated  with  a 
labor  organization  although  it  has  filed  reports  and  affidavits  with  the 
Department  of  Labor.  The  Society  asked  plaintiffs,  promoters  of  tele¬ 
vised  wrestling  matches,  to  sign  a  labor  agreement  with  the  Society 
requiring  them  to  book  only  wrestlers  who  were  members  of  the  Society. 
Plaintiffs  refused  and  defendants  picketed  the  arena.  The  court  ordered 
a  preliminary  injunction  against  picketing.  The  Supreme  Court  of  Cali¬ 
fornia  affirmed.  The  court  assumed  that  because  the  dispute  concerned 
wrestlers  whose  contests  were  televised,  interstate  commerce  was  in¬ 
volved,  but  held  that  it  was  not  clear  that  the  wrestlers  were  employees 
of  the  promoters  and  hence  subject  to  the  jurisdiction  of  the  N.L.R.B. 
Because  there  was  a  serious  doubt  as  to  whether  the  Society  was  a  bona 
fide  labor  organization,  the  trial  court  was  correct  in  maintaining  the 
status  quo.  Justice  Carter  dissented. 


Lotteries— Commission  Regulations  (American  Broadcasting  Co.,  Inc. 
V.  United  States,  110  F.Supp.  374,  8  R.R.  2055  (S.D.N.Y.,  1953)). 

The  Commission’s  rules  on  lottery  broadcasts  were  adopted  in  1949, 
to  go  into  effect  October  1  of  that  year.  Actions  to  enjoin  and  set  aside 
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the  Commission’s  order  were  brought  in  August,  1949  and  the  effective 
date  of  the  rules  was  indefinitely  postponed.  Finally  in  February,  1953 
a  three-judge  district  court  held  the  rules  invalid  in  part,  Circuit  Judge 
Clark  dissenting. 

The  majority  of  the  court,  in  a  lengthy  opinion  by  Judge  Leibell, 
held  the  rules  invalid  insofar  as  they  provide  that  the  act  of  listening  to 
a  broadcast  or  viewing  it  on  television  constitutes  a  “valuable  considera¬ 
tion.”  The  court  said  that  it  was  not  the  value  of  the  listening  participants 
to  the  station  or  sponsor  that  was  the  valuable  consideration  contem¬ 
plated  by  the  anti-lottery  statute  but  the  value  to  the  participant  of  what 
he  gives.  Any  legal  detriment  to  a  radio  listener  is  not  the  kind  of  a 
“price”  or  “thing  of  value”  paid  by  a  participant  in  a  lottery.  The  court 
noted  that  none  of  the  usual  e\'ils  of  lotteries  are  present  in  give-away 
programs.  Judge  Clark  dissented  on  this  point,  contending  that  the 
majority  suggested  no  workable  dividing  line  between  what  was  “value” 
and  what  was  not. 

The  court  did  hold  that  the  Commission  had  authority  to  make  rules 
and  regulations  in  implementation  of  the  anti-lottery  statute  and  could 
proceed  by  general  rule  or  by  individual  decisions  in  its  discretion. 
The  rules  do  not  violate  constitutional  rights  of  broadcasters  by  de¬ 
priving  them  of  property  without  due  process  of  law  or  subjecting  them 
to  punishment  for  a  crime  without  a  jury  trial,  nor,  insofar  as  they  are 
within  the  scope  of  the  anti-lottery  statute,  do  they  violate  any  rights 
of  free  speech.  Howe\  er,  the  Commission  may  not  declare  something  to 
be  a  lottery  which  as  a  matter  of  law  is  not  a  lottery.  To  the  extent  that 
the  rules  go  beyond  the  scope  of  the  anti-lottery  statute  they  may  be 
considered  as  a  form  of  censorship  in  violation  of  the  First  Amendment. 
Regardless  of  the  merits  of  give-away  programs,  they  are  entitled  to 
the  protection  of  the  First  Amendment  to  the  extent  that  they  are  not 
illegal. 

The  decision  has  been  appealed  to  the  Supreme  Court. 


Parks— Erection  of  Television  Transmitter  (Television  Spokane,  Inc. 
V.  State  Parks  and  Recreation  Commission,  8  R.R.  2050  (Wash. 
Super.Ct.,  1952)). 

The  Washington  State  Parks  and  Recreation  Commission  entered 
into  an  agreement  with  KXLY-TV  permitting  the  erection  of  a  television 
transmission  tower  on  top  of  Mt.  Spokane  in  Mt.  Spokane  State  Park. 
Television  Spokane,  Inc.  and  two  private  citizens  who  had  entered  into 
an  agreement  with  it  for  erection  of  another  tower  brought  suit  against 
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the  Commission,  contending  that  the  agreement  was  beyond  the  scope 
of  the  Commission  s  powers  and  would  subject  park  property  to  other 
than  park  purposes.  The  court,  after  discussing  the  powers  of  the 
Commission  and  the  concept  of  “park  purposes,”  held  that  the  Commis¬ 
sion  had  acted  within  its  authority.  The  court  said  that 

“The  devices  employed  in  radio  and  television  have  attracted  the  at¬ 
tention  and  appeal  to  the  imagination  of  the  American  people  to  such 
an  extent  as  to  arouse  surprise  and  wonder  and  this  astonishing 
reaction  is  something  as  to  which  the  state  park  commission  is 
.  thoroughly  advised.  If  the  members  of  that  body  feel  that  a 
participation  in  television  and  radio  transmission  will  appeal  to 
the  public  generally,  it  is  certainly  within  their  province  to  partici¬ 
pate  in  promoting  entertainment,  pleasure  or  instruction  by  partici¬ 
pation  in  those  activities  in  connection  with  the  parks  and  play¬ 
grounds  of  the  state.  ...  If  the  representatives  of  the  state  of  Wash¬ 
ington  in  charge  of  supervising  and  purveying  such  entertainment 
and  instruction  feel  that  some  division  of  expense  between  public 
and  private  capital  would  be  for  the  public  benefit,  it  would  seem 
to  be  within  the  province  of  the  board  of  commissioners  to  work 
out  such  arrangement  as  meets  with  their  favorable  judgment.” 


Property  Rights— Broadcasts  (Loeb  v.  Turner,  257  S.W.  (2d)  800, 
9  R.R.  2018  (Tex.Civ.App.,  1953)). 

PlaintifF,  licensee  of  Station  KRIZ  in  Phoenix,  Arizona,  had  an  ex¬ 
clusive  right  to  broadcast  descriptions  of  stock  car  races  from  a  Phoenix 
speedway.  The  operator  of  Station  KLIF  in  Dallas,  Texas,  desiring  to 
broadcast  an  account  of  races  participated  in  by  Texas  drivers,  arranged 
to  have  someone  in  or  near  Pnoenix  listen  to  the  KRIZ  broadcast  and 
relay  information  by  telephone  to  the  station  in  Dallas.  Defendant 
Turner,  an  announcer,  on  the  basis  of  this  information  and  his  own 
imagination,  aided  by  background  sound  eflFects,  “recreated”  the  races 
over  KLIF.  The  signal  of  Station  KRIZ  was  audible  only  within  the 
Phoenix  area.  Dallas  is  more  than  a  thousand  miles  from  Phoenix. 
PlaintifF  sued  for  an  injunction  and  damages.  Judgment  for  defendants 
was  afBrmed.  The  Court  of  Civil  Appeals  held  that  the  actual  happen¬ 
ings  of  each  day,  including  sporting  events,  become  part  of  the  facts  of 
history  immediately  upon  their  happening  and  news  of  them  cannot 
be  copyrighted  nor,  so  far  as  the  public  is  concerned,  can  the  news  itself 
become  the  subject  of  a  property  right  belonging  exclusively  to  anyone. 
When  KRIZ  broadcast  the  races  the  facts  so  communicated  gratuitously 
to  the  public  became  news  available  for  comment  and  use,  so  far  as  any 
property  right  of  the  broadcaster  was  concerned,  by  the  public  generally 
and  indivi^ally.  No  rights  of  KRIZ  were  violated  by  KLIP’S  broadcast. 
No  unfair  competition  was  involved. 
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Property  Rights— Ideas  (Belt  v.  Hamilton  National  Bank,  108  F.Supp. 
689,  8  R.R.  2046  (D.C.  1952)). 

PlaintiflF,  an  advertising  man,  conceived  the  idea  of  a  radio  program, 
the  participants  in  which  were  to  be  school  children  with  vocal  or 
instrumental  talent.  He  presented  the  concept  to  an  oflBcer  of  the  Bank. 
The  Bank  engaged  plaintiflF  to  do  the  preparatory  work  on  such  a  pro¬ 
gram  at  a  compensation  of  $25  a  week,  the  contract  to  be  subject  to 
cancellation  on  two  weeks’  notice.  Approval  by  the  school  authorities 
was  delayed  and  the  Bank  cancelled  the  contract  without  the  required 
notice.  Months  later  the  school  authorities  got  in  touch  with  the  Bank 
and  stated  that  they  would  approve  the  program.  The  program  was 
broadcast  under  sponsorship  of  the  Bank  for  over  a  year.  A  different 
advertising  agency  was  engaged  by  the  Bank.  Plaintiff  sued.  The  jury 
awarded  him  $3300  and  the  court  upheld  the  verdict.  The  court  held 
that  a  person  could  have  a  legally  protectible  property  right  in  an  idea 
even  though  it  was  neither  patentable  nor  subject  to  copyright,  if  it  had 
been  reduced  to  a  concrete  detailed  form  and  was  novel.  For  the  appro¬ 
priation  of  such  an  idea,  if  it  has  not  been  published  and  thus  placed 
in  the  public  domain,  compensation  can  be  recovered  either  on  the 
theory  of  a  tort  or  on  the  theory  of  a  contract  implied  in  law  or  quasi¬ 
contract.  Whether  the  idea  has  been  reduced  to  a  sufficiently  definite 
and  concrete  form  and  whether  it  is  original  are  questions  for  the  jury. 
Disclosure  of  the  idea  to  the  Bank  as  a  prospective  purchaser  was  not  a 
publication  so  as  to  destroy  the  property  right  therein. 


Property  Rights— Ownership  of  Radio  Program  (Storer  Broadcast¬ 
ing  Co.  V.  Jack  the  Bellboy,  Inc.,  107  F.  Supp.  988,  8  R.R.  2018  (E. 
D.  Mich.  1952)). 

In  1945  one  Edmond  T.  McKenzie,  an  employee  of  Station  WJBK 
in  Detroit,  originated  a  program  called  ‘Jack  the  Bellboy.”  In  Septem¬ 
ber,  1946  the  corporate  licensee  of  the  station  contracted  to  sell  all  of  its 
capital  stock  to  Storer  Broadcasting  Company  and  further  agreed  that 
the  corporation  would  not  sell  or  dispose  of  any  of  its  property  pending 
F.C.C.  approval  erf  the  license  transfer  except  in  the  ordinary  course  of 
business.  Nevertheless,  on  May  1,  1947  the  managing  officers  of  the 
transferor  executed  an  instrument  transferring  the  name  “Jack  the  Bell¬ 
boy”  to  a  Michigan  corporation.  Jack  the  Bellboy,  Inc.,  49%  of  the  stock 
of  which  was  held  by  McKenzie  and  his  wife.  F.C.C.  approval  of  the 
transfer  was  granted  on  June  19,  1947  and  the  transfer  consummated  on 
July  9.  McKenzie  continued  to  broadcast  over  WJBK  until  January, 
1952,  when  he  left  and  commenced  broadcasting  “Jack  the  Bellboy” 
programs  over  WXYZ,  Detroit.  This  litigation  followed.  The  court  held 
that  since  McKenzie  had  developed  the  program  during  the  course  of 
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his  employment,  using  the  employer’s  radio  facilities,  without  any  special 
agreement  as  to  ownership,  ownership  vested  in  the  original  licensee 
of  the  station.  Transfer  of  the  program  to  the  new  corporation  was  a 
violation  of  the  purchase  agreement  and  a  conversion  of  Storer’s  prop¬ 
erty,  and  broadcasting  the  program  over  another  station  after  notice  of 
Storer’s  claim  thereto  was  an  unlawful  trade  practice  and  could  be 
enjoined. 


Property  Rights— Pirating  of  News  (Veatch  v.  Wagner,  109  F,  Supp. 
537,  9  R.R.  2005  (D. Alaska,  1953)). 

This  action  was  brought  by  the  publisher  of  a  newspaper  in  Sitka, 
Alaska  against  the  hcensee  of  a  radio  station  there.  The  complaint 
alleged  that  defendant  was  taking  Associated  Press  news  from  the  paper 
and  broadcasting  it.  Various  objections  were  interposed  to  the  com¬ 
plaint  on  motion  to  dismiss  for  failure  to  state  a  claim  and  on  objections 
to  interrogatories.  The  court  rejected  all  of  them,  holding  that  the  action 
was  maintainable  under  International  News  Service  v.  Associated  Press, 
248  U.S.  215  and  Associated  Press  v.  KVOS,  80  F.(2d)  575,  rev’d  on 
other  grounds  299  U.S.  269. 


Property  Rights— Unfair  Competition  (Capital  Broadcasting  Co.  v. 
Arlington-Fairfax  Broadcasting  Co.,  Inc.,  8  R.R.  2026  (E.D.Va., 
1951)). 

Station  WWDC  in  Washington  broadcast  a  “Lucky  Number”  radio 
program,  ofiFering  cash  prizes  to  persons  who  could  produce  a  social 
security  card  or  a  driver’s  license  bearing  certain  digits  broadcast  over 
the  station.  WE  AM  in  Arlington,  Va.,  began  monitoring  WWDC’s 
broadcasts  and  making  its  own  announcements  of  the  numbers,  giving 
WWDC’s  street  address  but  not  mentioning  its  call  letters.  The  court 
enjoined  this.  WEAM’s  action  was  an  unauthorized  appropriation  of 
WWDC’s  property  and  unfair  competition  and  WEAM  could  be  re¬ 
strained  from  announcing  the  number  until  at  least  an  hour  after 
WWDC  had  announced  it.  (WWDC  had  changed  its  rules  to  require 
the  party  to  call  in  within  a  half  an  hour).  The  court  said  “For  a  reason¬ 
able  time  after  its  announcement  and  revelation  to  the  public,  the  plain¬ 
tiffs  had,  as  against  a  competitor  in  the  broadcasting  business,  a  special 
and  exclusive  property  in  the  information  or  knowledge  of  what  was 
the  winning  number— that  property  included  the  right  to  be  the  first  and 
only  ones,  as  against  a  competitor,  to  make  known  the  number  selected 
as  the  winner.  This  was  never  an  exclusive  right  to  the  digits,  or  to  the 
number  they  combined  to  make,  for  these  were  always  common  prop¬ 
erty,  but  it  was  an  exclusive  right  for  a  while  to  the  information  that 
that  number  designated  the  winner  of  plaintiff’s  gift.”  The  court  held 
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that  the  program  was  not  a  lottery  and  that  no  infringement  of  copy¬ 
right  was  involved. 


State  Universities— Authority  to  Maintain  and  Operate  Television 
Station  (Opinion  of  the  Attorney  General  of  Missouri,  August  1, 
1952). 

The  Attorney  General  of  Missouri  was  asked  to  advise  the  Board  of 
Curators  of  the  University  of  Missouri  as  to  the  authority  of  the  Univer¬ 
sity  to  maintain  and  operate  a  television  station,  some  of  the  programs 
to  be  commercially  sponsored  but  the  basic  purpose  being  for  teaching. 
The  Assistant  Attorney  General  in  a  17-page  opinion  held  that  the 
University  did  have  such  authority,  citing  various  court  decisions. 


Sunday  Laws— Television  Solicitation  (State  of  Maryland  v.  Tele¬ 
vision  Company  of  Maryland,  9  R.R.  2001  (Crim.  Ct.  of  Baltimore 
City,  1953)). 

A  provision  of  the  Baltimore  City  Code  provides  that  no  one  shall 
“sell,  dispose  of,  barter,  or  deal  in”  articles  of  merchandise  on  Sunday, 
with  various  exceptions  not  here  relevant.  Certain  merchants  in  Balti¬ 
more  displayed  articles  of  merchandise  on  television  or  in  newspaper 
advertisements  on  Sunday  and  requested  those  interested  to  call  a  given 
telephone  number.  The  court  held  that  this  was  a  violation  of  the 
ordinance  even  though  the  call  was  only  for  the  purpose  of  making  an 
appointment  or  for  securing  further  information.  This,  the  court  said, 
amounted  to  “dealing  in”  goods.® 


Taxation— Excess  Profits  Tax— Transfer  of  Radio  Station  (May  Broad¬ 
casting  Co.  V.  United  States,  200  F.(2d)  852  (C.A.  8th,  1953)). 

This  case  arose  out  of  the  sale  by  May  Seed  and  Nursery  Company 
of  a  one-fourth  interest  in  Station  KMA  in  1939,  the  transaction  having 
been  approved  by  the  F.C.C.  in  1941.  In  carrying  out  the  sale,  a  new 
corporation  was  created  and  the  station  assets  transferred  to  it.  Excess 
profits  taxes  were  assessed  against  the  corporation  in  1943,  1944  and 
1945  on  the  theory  that  the  fair  market  value  of  the  broadcast  proper¬ 
ties  was  $100,524.39,  the  carried  over  basis  of  the  transferor,  rather  than 
$400,000,  the  figure  contended  for  by  the  taxpayer.  The  one-fourth 
interest  in  the  new  corporation’s  stock  had  in  fact  been  sold  for  $100,000. 
The  court  held  that  this  transaction,  having  been  carried  on  at  arms’ 
length  between  an  informed  seller  who  was  wilhng  but  not  obliged  to 


*But  cf.  People  v.  Gimbel  Bros.,  Inc.,  202  Misc.  229,  115  N.Y.S.  (2d)  857 
(Spec.  Sess.  1952). 
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sell,  and  an  informed  purchaser  who  was  willing  but  not  obliged  to  buy, 
was  demonstrative  of  the  fair  market  value  of  the  property.  While  there 
had  been  a  delay  in  carrying  out  the  transfers,  only  one  sale  transaction 
was  involved  and  not  a  tax  free  reorganization  which  would  limit  the 
value  of  the  assets  to  the  carried  over  basis  of  the  transferor. 


Trade  Marks— Service  Marks— Title  of  Radio  Program  (Ex  parte 
Procter  &  Gamble  Co.,  97  U.S.P.Q.  78,  9  R.R.  2022  (Patent  Office 
Examiner  in  Chief,  1953)). 

Procter  &  Gamble  attempted  to  register  the  name  “Ma  Perkins”  as  a 
service  mark  for  “entertainment  services  rendered  through  the  medium 
of  a  series  of  dramatic  radio  programs”  (soap  operas).  The  application 
was  rejected.  The  title  of  a  radio  program  may  not  be  registered  as  a 
“service  mark”  under  the  Trade  Mark  Act  of  1946.  A  service  mark  must 
be  a  mark  which  is  used  or  displayed  in  the  sale  or  advertising  of  serv¬ 
ices.  A  mark  which  is  used  or  displayed  in  the  sale  or  advertising  of 
goods  cannot  be  registered  as  a  service  mark,  nor  can  the  title  of  a  radio 
program  be  registered  as  a  service  mark  unless  it  fills  all  the  require¬ 
ments  of  a  service  mark  specified  in  the  Act.  When  the  statute  refers 
to  “services,”  it  means  those  of  service  businesses  such  as  laundries  or 
insurance  companies  which  are  engaged  in  the  rendition  of  services  as 
distinguished  from  the  sale  of  goods.  Activities  involved  in  the  design, 
production,  sale,  advertising,  and  sales  promotion  of  a  dealer’s  own 
goods  are  not  in  the  class  of  services  for  which  a  service  mark  can  be 
registered.  Procter  &  Gamble  is  in  the  business  of  selHng  soap  and  not 
of  rendering  an  entertainment  service. 


Trials— Exclusion  of  Newspaper  Reporters  (United  Press  Association 
V.  Valente,  120  N.Y.S.  (2d)  174  (App.Div.,  March  13,  1953)). 

During  the  trial  of  Minot  Jelke  the  court  excluded  the  press  and 
other  meirmers  of  the  public  from  the  courtroom.  Various  newspaper 
pubhshers  and  associations  instituted  a  proceeding  in  the  nature  of  an 
application  for  a  writ  of  prohibition.  Jelke’s  counsel  had  objected  to 
the  court’s  order  on  the  ground  that  it  was  an  infringement  of  his  right 
to  a  pubhc  trial,  but  Jelke  was  not  a  party  to  the  newspapers’  proceed¬ 
ing.  The  lower  court  refused  the  writ  and  the  appellate  division  affirmed 
by  a  3-2  vote.  The  majority  took  the  position  that  the  statutory  provision 
that  “every  citizen  may  freely  attend’  court  proceedings  was  mainly  for 
the  protection  of  the  accused  and  that,  whether  or  not  Jelke  had  been 
denied  a  public  trial,  the  newspapers  had  no  standing  in  court  to  institute 
this  proceeding  or  to  compel  admittance  to  the  trial. 
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Use  of  Television  in  Schools 

Several  questions  relating  to  use  of  television  in  California  schools 
were  answered  by  the  Legislative  Counsel  of  that  state  in  his  Opinions 
No.  10945  and  10548.  Opinion  No.  10945,  which  because  of  lack  of  time 
did  not  go  into  detail,  advised  that  under  existing  law  school  districts 
or  county  superintendents  could  not  use  public  money  to  produce  tele¬ 
vision  programs  nor  contract  with  an  educational  non-profit  corporation 
to  produce  such  programs,  nor  expend  public  money  for  television  serv¬ 
ices  provided  by  a  county  superintendent  of  schools,  an  educational 
television  station  or  a  commercial  television  station.  However,  it  was 
felt  possible  that  the  State  Department  of  Education  could  expend 
public  money  for  community  service  telecasts,  although  the  Superin¬ 
tendent  of  Public  Instruction  could  not  allocate  State  School  Fund 
money  to  county  school  service  funds  for  production  of  television  pro¬ 
grams.  Opinion  No.  10548  held  that  a  county  superintendent  of  schools 
and  a  school  district  could  purchase  television  receiving  sets  for  school 
use. 


Witnesses— Congressional  Committee  Hearings— Television  (United 
States  V.  Kleinman,  107  F.Supp.  407,  8  R.R.  2031  (D.C.,  1952)). 

Witnesses  refused  to  testify  before  the  Kefauver  Committee  because 
the  hearings  were  being  televised  and  newsreel  cameras  and  other  ap¬ 
paratus  were  in  operation.  They  were  indicted  for  contempt  of  Con¬ 
gress.  Judge  Schweinhaut  held  them  not  guilty.  The  “obdurate  stand” 
taken  by  the  defendants  was  to  be  viewed  in  the  context  of  all  the  con¬ 
ditions  prevailing  at  the  hearing.  The  stipulation  of  facts  disclosed 
that  there  were  in  close  proximity  to  the  witness,  television  cameras, 
newsreel  cameras,  news  photographers  with  flashbulbs,  and  radio  micro¬ 
phones;  the  hearing  room  was  large  and  crowded  with  spectators  stand¬ 
ing  along  the  walls.  The  court  said  that  “The  concentration  of  all  of 
these  elements  seems  to  me  necessarily  so  to  disturb  and  distract  any 
witness  to  the  point  that  he  might  say  today  something  that  next  week 
he  will  realize  was  erroneous.  And  the  mistake  could  get  him  in  trouble 
all  over  again.”  Perhaps  the  defendants  were  hardened  criminals  who 
could  not  have  been  affected  by  the  paraphernalia  and  atmosphere  to 
which  they  were  exposed,  but  the  court  could  not  take  judicial  notice 
of  it  and  in  any  event  there  cannot  be  one  rule  of  law  for  a  good  man 
and  another  for  a  bad  man.  Defendants  were  justified  in  refusing  to 
testify. 
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Recent  Commission  Decisions 

Practice  and  Procedure— Failure  to  Construct— Reinstatement  of 
Comparative  Application  (Belleville  News-Democrat,  8  R.R.  374 
(1952)). 

Mutually  exclusive  applications  of  On  the  Air,  Inc.  and  the  Belle¬ 
ville  News-Democrat  were  finally  disposed  of  in  a  decision  handed  down 
in  1950,  granting  a  construction  permit  to  Belleville  for  a  new  station  in 
Belleville,  Ill.  A  year  later  Belleville  surrendered  the  permit.  Accord¬ 
ing  to  On  the  Air,  Belleville  never  made  any  efforts  to  commence  con¬ 
struction  of  the  station.  After  Belleville  had  turned  in  its  construction 
permit.  On  the  Air  filed  a  petition  for  reinstatement  and  grant  of  its 
application.  The  petition  was  denied.  The  Commission  held  that  the 
20-day  time  limit  on  petitions  for  reconsideration  in  Sec.  405  of  the  Act 
bars  consideration  of  such  a  petition  except  where  fraud  in  the  procure¬ 
ment  of  the  construction  permit  is  shown.  No  fraud  could  be  presumed 
from  the  fact  that  Belleville  did  not  construct  the  station.  Nor  would 
the  record  be  reopened  to  “correct”  the  representations  of  Belleville  as 
to  its  intention  to  construct.  Rights  of  another  applicant  who  had  filed 
after  the  original  grant  were  involved  and  might  be  prejudiced  by 
reinstatement  of  the  On  the  Air  application. 


Practice  and  Procedure— Inconsistent  and  Conflicting  Applications 
(WSTV,  Inc.,  8  R.R.  854  (1952),  9  R.R.  175  (1953)). 

Under  the  multiple-ownership  rule  in  television  (§3.636),  no  more 
than  five  stations  may  be  controlled  by  the  same  entity.  Storer  Broad¬ 
casting  Company  is  the  licensee  of  three  stations  and  owns  all  the  stock 
of  the  licensee  of  a  fourth.  It  therefore  is  eligible  for  only  one  more 
grant.  Storer,  however,  had  pending  at  the  same  time  two  applications 
for  further  television  authorizations,  one  in  Wheeling,  West  Virginia- 
Steubenville,  Ohio  and  the  other  in  Miami,  Florida.  The  competitive 
applicant  in  the  Wheeling-Steubenville  proceeding,  WSTV,  Inc.,  moved 
to  require  Storer  to  elect  which  application  it  would  prosecute.  The 
Commission  held  that  the  two  Storer  applications  were  inconsistent  and 
conflicting  within  the  meaning  of  §1.362  of  the  Rules.  Ordinarily,  there¬ 
fore,  only  one  of  them  could  be  permitted  to  stand.  However,  Storer 
had  participated  in  rule  making  proceedings  looking  toward  possible 
liberalization  of  the  multiple  ownership  rule  and  had  urged  an  increase 
in  the  maximum  number  of  stations  which  could  be  controlled  by  one 
person.  The  Commission  said  that  this  might  be  considered  as  a  request 


24  Journal  of  the  Federal  Communications  Bar  Association 


for  waiver  of  or  exception  to  the  multiple  ownership  rules  within  the 
meaning  of  §1.361  (c)  of  the  Rules,  thus  permitting  both  applications  to 
be  retained  on  file  pending  determination  of  the  rule  making  proceed¬ 
ings.  However,  this  did  not  end  the  matter.  Processing  of  competing 
or  conflicting  applications  would  not  be  suspended,  and  while  both 
Storer  applications  would  be  retained  on  file,  the  later-filed  one  would 
be  given  no  consideration  in  processing  of  other  applications  for  the 
same  channel,  unless  applicant  chose  to  have  the  Commission  consider 
that  application  rather  than  the  earlier-filed  one.  Rule  1.362  was  de¬ 
signed  to  implement  all  the  Commission’s  rules,  including  the  multiple 
ownership  rule,  and  applies  to  applications  which  are  inconsistent  only 
because  under  the  multiple  ownership  rule  only  one  of  them  can  be 
granted.  The  rule  would  not  be  waived.  No  violation  of  the  rule  of 
the  Ashbacker  case  was  involved. 


Practice  and  Procedure— Television— Proposed  Service  (Westing- 
house  Radio  Stations,  Inc.,  8  R.R.  381  (1952)). 

The  question  here  decided  was  whether,  in  a  television  proceeding, 
the  applicants  may  or  must  make  a  showing  of  the  area  and  population 
residing  within  the  predicted  Grade  A  and  B  signal  intensity  contours 
and  as  to  differences  between  the  applicants  with  respect  to  their  show¬ 
ings.  The  Commission  held  that  it  would  not  require  such  a  showing 
but  that  offers  of  evidence  might  be  made  at  the  discretion  of  the  appli¬ 
cants  under  the  general  issue  relating  to  which  application  should  be 
granted  on  a  comparative  basis.  The  admissibility  of  the  evidence  and 
the  weight  to  be  given  such  evidence  as  might  be  admissible  was  left 
to  the  discretion  of  the  hearing  officer,  subject  to  review  by  the  Com¬ 
mission  in  the  usual  course.  The  weight  to  be  given  any  particular 
factor  would  not  be  prejudged  and  in  any  event  such  weight  would 
probably  vary  in  individual  cases.  The  Commission  held  further  that 
an  issue  as  to  “the  type  and  character  of  the  program  services  proposed 
to  be  rendered  and  whether  they  would  meet  the  needs  of  the  commun¬ 
ities  and  areas  within  the  Grade  A  and  Grade  B  field  intensity  contours” 
did  not  require  specific  showings  of  populations  and  areas  purporting  to 
establish  differences  in  “service”  between  applicants.  Commissioner 
Hennock  dissented.  The  rule  of  this  case  has  been  subsequently  re¬ 
affirmed.  ^ 

^  Radio  Fort  Wayne,  Inc.,  9  R.R.  167  (“Management  and  operation”  issue 
does  not  permit  introduction  of  evidence  of  comparative  coverage.) 
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Legislation 

Broadcasting  and  Televising  of  Baseball  Games 

Organized  baseball  formerly  operated  under  a  rule,  commonly  re¬ 
ferred  to  as  “Rule  1(d)”,  which  prohibited  a  major-league  club  from 
authorizing  a  radio  or  television  broadcast  of  any  of  its  games  from  a 
station  outside  its  “home  territory”  (a  50-mile  radius  from  the  ball  park) 
and  within  the  home  territory  of  another  club,  major  or  minor,  without 
the  latter’s  consent.  Under  pressure  from  the  Department  of  Justice 
the  rule  was  amended  in  1949  to  require  consent  only  for  times  in  which 
the  other  club  was  playing  a  home  game.i  The  Department,  however, 
continued  to  oppose  the  rule  and  in  October,  1951  it  was  revoked. 

Senator  Johnson  of  Colorado,  ranking  minority  member  and  former 
chairman  of  the  Senate  Committee  on  Interstate  and  Foreign  Commerce 
and  also  President  of  the  Western  League  (a  minor  league),  early  in 
the  83rd  Congress  introduced  a  bill,  S.  1396,  which  in  eflFect  would 
permit  the  reinstatement  of  Rule  1(d)  and  declare  it  lawful.^  Hearings 
were  held  in  May,  1953  and  the  bill  unanimously  reported  out  on  June 
10.  In  its  report  (S.Rep.  387)  the  committee  vigorously  defends  the 
rule  as  essential  for  the  survival  of  the  minor  leagues  and  of  baseball 
itself.  The  committee  noted  that 

“Broadcasting  and  telecasting  are  the  byproduct  of  the  purpose  for 
which  a  bas^all  game  is  played.  Basebml  should  not  be  compelled 
to  use  this  byproduct  in  a  manner  harmful  to  the  game.  Your  com¬ 
mittee,  which  has  jurisdiction  over  all  radio  and  television  legisla¬ 
tion,  has  been  radio  and  television’s  strongest  booster.  These 
modern-day  miracles  of  information  and  entertainment  which  bring 
city  life  to  the  country  and  country  life  to  the  city  must  be  made 
available  to  everyone  and  their  use  must  be  encouraged.  Your 
committee  has  and  will  continue  to  encourage  the  progress  and 
prosperity  of  radio  and  television  but  will  not  stand  idly  by  and 
allow  another  important  part  of  the  American  life  to  be  trampled 
in  the  process.” 

The  National  Association  of  Radio  and  Television  Broadcasters  op¬ 
posed  the  legislation  in  testimony  before  the  committee.  The  committee 
report  gives  the  NARTB  opposition  short  shrift.  In  fact,  not  until  the 
bottom  of  page  8  of  the  12-page  report  is  there  any  mention  whatsoever 
of  opposition  to  the  bill.  Even  there,  the  committee  states  only  that  it 


‘  See  10  F.C.Bar  J.  84,  141. 

*  Similar  bills  have  been  introduced  by  Reps.  Herlong  (H.R.  5721)  and  Bishop 
(H.R.  5858). 
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“has  studied  diligently  the  arguments  submitted  by  the  National 
Association  of  Radio  and  Television  Broadcasters  opposing  this  legis¬ 
lation.  The  committee  is  aware  of  the  honest  difference  of  opinion 
that  prevails  between  organized  baseball  and  certain  elements  of 
the  radio  and  television  industry  with  regard  to  unrestricted  broad¬ 
casting.  The  radio  and  television  industry,  as  represented  by  the 
NARTB,  appears  to  be  divided.” 

The  committee  then  devotes  more  than  half  a  page  to  quotations  from 
letters  from  three  broadcasters  (KIOA,  WGN,  WIND)  approving  the 
bill,  and  concludes  with  the  statement  that 

“The  committee  is  of  the  opinion  that  the  reinstatement  of  Rule 
1(d)  as  incorporated  in  S.  1396  will  encourage  broadcasting  and 
telecasting  by  local  radio  and  television  stations.  Reasonable  regu¬ 
lation  of  baseball’s  broadcasts  and  telecasts  will  mean  wider  use  of 
radio  and  television  in  the  long  run.  The  committee  recognizes  that 
radio  and  television  have  been  and  will  continue  to  be  helpful  to 
baseball  if  not  overdone.” 

The  committee  in  its  report  also  took  note  of  the  matter  of  “re¬ 
created”  broadcasts.  The  committee  said: 

“The  hearings  developed  that  some  radio  stations  are  broadcasting 
play-by-play  descriptions  of  major  league  games  during  the  playing  of 
the  games  without  authorization  from  the  competing  clubs  and  in  a 
manner  deceptive  of  the  public.  The  legislation  proposed  by  S.  1396 
and  the  rule  adopted  by  the  baseball  clubs  pursuant  thereto  will,  of 
course,  be  futile  if  unauthorized  broadcasts  of  play-by-play  descriptions 
are  permitted  to  continue. 

“These  unauthorized  broadcasts  involve  a  large  degree  of  public 
deception.  The  announcer’s  remarks  and  technique  and  the  use  of 
sound  effects  give  the  listening  public  the  impression  that  a  live  broad¬ 
cast  is  being  made  from  the  field.  Although  purporting  to  be  accurate 
play-by-play  descriptions,  the  unauthorized  broadcasts  are  frequently 
very  inaccurate  in  their  descriptions  of  details,  such  as  balls  and  strikes. 
The  station,  through  an  agent  listening  in  on  an  authorized  broadcast, 
obtains  an  account  of  the  basic  plays  and  fakes  the  rest.  The  radio  audi¬ 
ence,  of  course,  assumes  that  it  is  receiving  an  accurate  account  and  the 
broadcaster  so  implies.  These  inaccurate  and  misleading  broadcasts  are 
not  only  deceptive  of  the  public  but  are  also  injurious  to  the  property 
rights  of  the  baseball  clubs  and  the  authorized  broadcasters  of  their 
games. 
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“The  baseball  clubs  take  elaborate  precautions  to  protect  their  prop¬ 
erty  rights  in  the  games  and  in  the  play-by-play  descriptions  of  them. 
The  games  are  played  in  parks  which  have  been  constructed  and  main¬ 
tained  at  great  cost  and  expense  and  which  are  entirely  enclosed  and 
include  grandstands,  fences,  gates,  ticket  offices,  and  other  facilities.  All 
tickets  and  passes  for  admission  to  the  parks  contain  conditions  and 
agreements  barring  the  holder  from  transmitting  any  description,  ac- 
•  count,  picture,  or  reproduction  of  the  game.  Passes  issued  to  the  work¬ 

ing  press  provide  that  the  holder  will  not  transmit  any  account  of  the 
game  except  to  the  newspaper  or  press  association  represented  by  him 
<  for  the  sole  purpose  of  publication  in  the  newspaper  represented  by  him 

^  or  subscribing  to  the  service  of  his  press  association.  The  passes  of  radio 

I  and  television  broadcasters,  photographers,  concessionaire  employees, 

and  club  employees  contain  an  agreement  that  the  holder  will  not  trans¬ 
mit  any  description  or  reproduction  of  the  game  except  as  expressly 
authorized  by  the  club.  At  the  opening  and  closing  of  each  radio  broad¬ 
cast  or  telecast  of  a  game,  the  announcement  is  made  that  the  broadcast 
is  authorized  under  rights  granted  by  the  club  solely  for  the  entertain¬ 
ment  of  the  radio  or  television  audience  and  that  any  publication,  re¬ 
broadcast,  reproduction,  or  other  use  of  the  descriptions,  accounts,  and 
pictures  of  the  game  without  the  express  consent  of  the  club  is  pro¬ 
hibited.  Western  Union  Telegraph  Co.,  under  a  contract  with  the  clubs, 
is  licensed  to  furnish  ticker  service  and  descriptive  reports  of  the  games 
to  subscribers  approved  by  the  clubs  and  those  subscribers  are  required 
to  sign  written  agreements  containing  a  provision  that  the  subscriber  will 
not  consent  or  cause  the  descriptions  or  any  part  of  them  to  be  used  or 
copied  for  use  or  to  be  broadcast,  rebroadcast,  reenacted,  or  dramatized 
in  any  manner  by  any  party  other  than  the  subscriber.  Thus,  everyone 
admitted  to  the  park  is  under  agreement  not  to  make  descriptions  of  the 
games  available  to  others  except  as  authorized  by  the  club. 

“It  follows  that  a  radio  station  making  an  unauthorized  broadcast 
must  get  this  information  by  inducing  a  breach  of  contract  or  by  pirating 
the  play-by-play  description  from  a  licensed  broadcaster.  The  latter  is 
the  method  generally  used  by  stations  broadcasting  games  without  any 
authorization  from  the  clubs.  A  representative  or  agent  of  the  unauthor¬ 
ized  station  listens  in  on  an  authorized  broadcast  or  telecast  of  the  game 
in  a  major  league  city  and  then  relays  the  play-by-play  description  to  his 
station  by  telephone  or  teletype.  This,  of  course,  is  a  free  ride  on  the 
efforts  and  expenditures  of  the  licensed  broadcaster  as  well  as  an  un- 
I  authorized  appropriation  of  the  valuable  rights  of  the  club  in  the  play- 

by-play  script  and  unrehearsed  sports  drama  which  its  team  has  origi- 
]  nated. 

“Unauthorized  baseball  broadcasts  is  not  a  new  practice.  It  has 
been  condemned  by  the  Federal  Communications  Commission.  The 
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plays  which  make  up  baseball  games  and  the  sequence  of  those  plays 
constitute  original  and  unique  performances  which  are  of  great  interest 
to  the  public  and  of  commercial  value  to  the  clubs  as  the  creators  and 
exhibitors  of  the  games  and  as  hcensors  of  rights  to  broadcast  and  tele¬ 
cast  descriptions  and  reproductions  of  the  games.  The  clubs  employ 
extensive  capital,  expense,  and  labor  in  exhibiting  the  games  and  are 
entitled  to  protection  against  misappropriation  by  others  of  the  fruits  of 
the  clubs’  eflForts.  Your  committee  understands  that  these  property  rights 
are  supported  by  well-established  principles  of  law,  including  principles 
of  common  law  copyright  and  the  principles  of  equitable  protection 
against  unfair  competition. 

“Aside  from  the  strictly  legal  questions  of  property  rights,  the  piracy 
of  baseball  broadcasts  involves  questions  of  proper  and  permissible 
broadcasting  practices  which  are  within  the  jurisdiction  of  the  Federal 
Communications  Commission.  A  case  of  piracy  of  world  series  games 
came  before  the  Federal  Communications  Commission  in  1936  in  Matter 
of  A.  E.  Newton  (2  F.C.C.  281).  Newton  was  the  licensee  of  radio 
station  WOCL.  \^en  station  WGR  made  an  authorized  broadcast  of 
the  1934  world  series,  WOCL  listened  to  the  authorized  broadcast  and, 
using  the  information  so  obtained,  broadcast  its  own  running  account  of 
the  world  series  game.  The  Commission  considered  whether,  in  view  of 
this  practice,  Newton  was  entitled  to  renewal  of  his  license  to  operate 
WOCL.  It  granted  renewal  because  of  the  fact  that  the  pirated  broad¬ 
cast  was  not  shown  to  have  occurred  more  than  once.  However,  regard¬ 
ing  the  unauthorized  re-creation,  the  Commission  stated: 

“  ‘However,  it  is  not  inappropriate  to  observe  that  the  production  of 
programs  by  a  radio  station  calls  for  the  exercise  of  creative  faculties  and 
the  outlay  of  funds  for  the  employment  of  talent— the  preparation  and 
planning  of  the  broadcast  and  the  employment  of  persons  trained  and 
qualified  for  their  particular  duties.  When,  therefore,  a  station  engages 
in  the  practice  here  involved,  its  conduct  is  inconsistent  with  fair  dealing, 
is  dishonest  in  nature,  and  amounts  to  an  unfair  utilization  of  the  results 
of  another’s  labor.  Moreover,  the  practice  is  deceptive  to  the  public 
upon  the  whole,  and  contrary  to  the  interests  thereof.’ 

“The  position  taken  by  the  Federal  Communications  Commission  in 
the  Newton  case  has  never,  so  far  as  the  committee  is  advised,  been 
repudiated  or  changed.  The  committee  is  advised  that  major  league 
clubs  and  their  licensees  have  filed  or  intend  to  file  from  time  to  time 
complaints  with  the  Federal  Communications  Commission  against  radio 
stations  engaged  in  unauthorized  broadcasting  of  their  games.  If  the 
Commission  finds  that  a  station  is  engaging  in  these  unauthorized  and 
deceptive  broadcasting  practices,  it  can  and  should  take  those  findings 
into  consideration  in  acting  upon  the  appUcation  of  the  station  for  re¬ 
newal  of  its  license  or  in  instituting  revocation  proceedings.  The  up- 
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holding  of  standards  of  common  honesty  and  fair  practice  and  the 
protection  of  the  public  against  deceptive  broadcasting  are  clearly  within 
the  province  and  duty  of  the  Federal  Communications  Commission.  The 
prevention  of  unauthorized  broadcasts  is  essential  if  the  legislation  here 
proposed  is  to  be  eflFective.” 

The  NARTB  has  continued  vigorously  to  oppose  the  enactment  of 
the  bill.  In  a  special  bulletin  to  broadcasters  the  Association  contended 
that 

“Whether  or  not  your  programming  at  the  moment  involves  broad¬ 
casting  professional  baseball,  you  may  be  greatly  afFected  by  the  pro¬ 
visions  of  this  bill.  S.  1396  legalizes  group  agreements  which  materially 
alter  your  right  to  freely  contract  for  program  material.  In  so  doing  it 
makes  a  significant  exception  in  the  application  of  the  anti-trust  laws  to 
permit  combinations  in  restraint  of  trade  in  this  particular  area  of  pro¬ 
gram  material  and  encourages  other  groups  to  seek  similar  exceptions 
which  may  even  more  seriously  affect  broadcasters  in  the  future. 

“Broadcasters  should  have  no  difficulty  in  recognizing  that  if  Con¬ 
gress  approves  this  exempting  principle  for  one  business  activity— pro¬ 
fessional  baseball— on  the  basis  of  real  or  imagined  competition  from 
radio  and  television,  the  flood  gates  will  be  wide  open  for  other  groups 
who  would  normally  individually  contract  for  and  supply  program  mate¬ 
rial  for  broadcasting,  to  ask  for  similar  exemptions  from  the  anti-trust 
laws  as  a  shield  against  the  traditional  free  and  open  competition  char¬ 
acteristic  of  free  enterprise. 

“The  NARTB  recognizes  the  property  right  of  a  professional  base¬ 
ball  club  in  the  actual  performance  of  its  exhibition,  and  in  opposing 
this  bill,  does  not  challenge  the  individual  club’s  privilege  to  sell  or  to 
withhold  its  actual  performance  rights.  What  we  oppose  is  the  setting 
aside  of  the  protection  of  the  anti-trust  laws  and  the  legalizing  of  the 
combination,  or  more  realistically  the  collusive  principle  which  is  the 
purpose  of  S.  1396.  We  oppose  this  move  which  gives  legal  authority 
to  procedures  which  would  deprive  the  public  of  its  right  to  enjoy 
through  radio  and  television  those  events  which  by  the  unrestricted  inter¬ 
action  of  competition  have  won  high  priority  in  the  scale  of  public 
interest.” 


Construction  Permits 

H.R.  4557,  passed  by  the  House  on  May  19,  1953,  would  amend 
Section  319  of  the  Act  to  extend  the  exemption  from  the  requirement  of 
obtaining  a  construction  permit.  The  present  exemption  of  “stations 
upon  mobile  vessels,  railroad  rolling  stock,  or  aircraft”  would  be  deleted 
and  the  more  inclusive  phrase  “mobile  stations”  inserted.  Further,  the 
Commission  would  be  given  discretionary  authority  to  waive  the  require- 
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ment  of  a  construction  permit  in  the  case  of  radio  stations  in  the  com¬ 
mon-carrier,  safety  or  special  radio  services.  Such  a  waiver  would  have 
prospective  eflFect  only  and  the  Commission  would  have  no  power  to 
waive  the  requirement  if  construction  was  begun  before  the  waiver  was 
granted.  The  amendment  was  req^uested  by  the  Commission,  the  pur¬ 
pose  being  to  eliminate  paperwork.  The  Commission  explained  that 
the  requirement  of  a  construction  permit  was  “intended  to  keep  the 
Commission  free  from  pressure  which  otherwise  might  be  exerted  by 
an  applicant  who  had  made  considerable  and  not  easily  liquidated 
expenditures  toward  construction  of  a  station  without  having  previously 
obtained  an  authorization  therefor,”  a  consideration  which  does  not 
usually  exist  in  the  case  of  mobile  or  other  non-broadcast  stations. 
(H.Rept.  No.  417). 

Protests— Time  in  which  Commission  Must  Act 

H.R.  4558,  passed  by  the  House  on  May  19,  1953,  would  give  the 
Commission  30,  rather  than  15  days  to  act  on  protests  filed  under  Section 
309(c).  This  bill  was  also  requested  by  the  Commission  on  the  ground 
that  the  present  15-day  period  is  inadequate  and  does  not  give  the 
Commission  an  opportunity  to  obtain  the  views  of  the  grantee  before 
acting  on  a  protest  against  a  grant.  (H.Rept.  No.  418). 

Penalties  for  Violation  of  Communications  Act 

H.R.  4559,  also  passed  by  the  House  on  May  19,  1953,  would  amend 
Section  501  of  the  Act  to  reduce  the  criminal  penalties  for  violation  of 
the  Act  so  that  a  first  offense  would  constitute  a  misdemeanor  rather 
than  a  felony.  A  second  offense  would  still  constitute  a  felony.  This 
amendment  was  also  requested  by  the  Commission  on  the  ground  that 
the  penalties  presently  provided  are  so  severe  as  to  hinder  rather  than 
assist  the  Commission  in  the  enforcement  of  the  Act.  In  16  cases  referred 
to  the  Department  of  Justice  since  1940,  7  convictions  have  been  ob¬ 
tained,  but  in  the  other  9  cases  the  Department  refused  to  prosecute  or 
the  grand  jury  to  indict.  (H.Rept.  No.  419). 

The  Uniform  Single  Publication  Act 

DiflBcult  problems  of  conflict  of  laws  are  raised  in  cases  involving 
“multi-state  defamation,”  as  where  the  alleged  defamatory  matter  is 
published  in  a  national  magazine  or  over  a  radio  or  television  network.^ 
The  Uniform  Single  Publication  Act,  adopted  by  the  National  Conference 
of  Commissioners  on  Uniform  State  Laws  and  approved  by  the  Amer¬ 
ican  Bar  Association  in  1952,  would  do  much  to  alleviate  these  difficulties. 
The  following  Prefatory  Note  was  prepared  by  the  National  Conference. 

‘  See  12  F.C.Bar  J.  18,  275;  Note,  Multi-State  Libel  and  Conflicts  of  Law, 
47  Northwestern  U.L.Rev.  255  (1952). 
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PREFATORY  NOTE 

This  Act  is  intended  to  make  uniform  the  law  as  to  causes  of  action 
for  any  tort  arising  out  of  a  single  publication,  as  described  in  Section  1. 
The  common  law  rule,  which  originated  in  1849  with  Duke  of  Brunswick 
V.  Harmer,  14  Q.B.  185,  117  Eng.  Rep.  72,  was  that  each  sale  or  delivery 
of  a  single  copy  of  a  newspaper  or  magazine  was  a  distinct  and  separate 
publication  of  a  libel  therein  contained.  This  rule  still  is  followed  by 
several  American  jurisdictions.  It  means  that  when  defamation  is  pub¬ 
lished  in  a  magazine  with  national  circulation,  the  person  defamed  may 
have  as  many  as  3,900,000  possible  causes  of  action  for  separate  torts, 
based  on  the  publication  to  each  individual  reader.  The  sum  total  of 
the  causes  of  action  so  arising  would  be  more  than  three  times  the  esti¬ 
mated  number  of  all  the  reported  decisions  in  the  Enghsh  language, 
and  the  lifetime  of  one  generation  would  not  suffice  to  try  them. 

Other  jurisdictions  have  adopted  the  single  pubUcation  rule,  under 
which  any  single  integrated  publication,  such  as  one  edition  of  a  news¬ 
paper  or  magazine,  or  one  broadcast,  is  treated  as  a  unit,  giving  rise  to 
only  one  cause  of  action.  The  difference  in  the  two  rules  leads  to 
further  difficulties  when  a  publication  crosses  state  hnes.  A  late  case 
which  illustrates  the  problem  is  Hartmann  v.  Time,  Inc.,  166  F.  2d  127 
(3d  Cir.  1948),  where  the  action  v/as  returned  to  the  trial  court  with 
directions  to  ascertain  the  law  of  each  of  the  states,  and  apply  one  rule 
or  the  other  according  to  the  jurisdiction  in  which  the  magazine  was 
read. 

This  Act  adopts  the  single  publication  rule  for  defamation,  invasion 
of  privacy,  or  any  other  tort  such  as  slander  of  title,  disparagement  of 
goods,  injurious  falsehood  or  the  like,  which  is  founded  upon  a  single 
integrated  publication.  The  intention  is  to  adopt  the  rule  as  it  has  been 
developed  at  common  law  in  the  states  which  have  accepted  it.  The  Act 
is  not  intended  to  have  any  application  to  the  causes  of  action  of  two  or 
more  separate  plaintiffs  who  are  defamed  in  the  same  publication,  or  to 
the  causes  of  action  of  one  plaintiff  against  two  or  more  separate  de¬ 
fendants,  each  of  whom  has  published  the  same  statement  or  taken  part 
in  the  same  publication. 


UNIFORM  SINGLE  PUBLICATION  ACT 

Section  1.  No  person  shall  have  more  than  one  cause  of  action 
for  damages  for  hbel  or  slander  or  invasion  of  privacy  or  any  other  tort 
founded  upon  any  single  publication  or  exhibition  or  utterance,  such  as 
any  one  edition  of  a  newspaper  or  book  or  magazine  or  any  one  presen¬ 
tation  to  an  audience  or  any  one  broadcast  over  radio  or  television  or 
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any  one  exhibition  of  a  motion  picture.  Recovery  in  any  action  shall 
include  all  damages  for  any  such  tort  suffered  by  the  plaintiff  in  all 
jurisdictions. 

Section  2.  A  judgment  in  any  jurisdiction  for  or  against  the  plain¬ 
tiff  upon  the  substantive  merits  of  any  action  for  damages  founded  upon 
a  single  pubUcation  or  exhibition  or  utterance  as  described  in  Section  1 
shall  bar  any  other  action  for  damages  by  the  same  plaintiff  against  the 
same  defendant  founded  upon  the  same  publication  or  exhibition  or 
utterance. 

Section  3.  This  Act  shall  be  so  interpreted  as  to  effectuate  its 
purpose  to  make  uniform  the  law  of  those  states  or  jurisdictions  which 
enact  it. 

Section  4.  This  Act  may  be  cited  as  the  Uniform  Single  Publica¬ 
tion  Act. 

Section  5.  This  Act  shall  not  be  retroactive  as  to  causes  of  action 
existing  on  its  effective  date. 

Section  6.  This  Act  shall  take  effect . 

The  Uniform  Act  has  been  adopted  in  Pennsylvania  (Ch.  345,  Laws 
of  1953).  It  was  passed  by  the  California  legislature  but  pocket  vetoed 
by  Governor  Warren  without  explanation. 


The  British  Defamation  Act,  1952 

The  Defamation  Act,  1952^  which  came  into  effect  November  30, 
1952,  was  based  upon  the  Report  of  the  Committee  on  the  Law  of  De¬ 
famation,  discussed  in  9  F.C.Bar  J.  134.  The  Act  makes  numerous 
changes  in  the  English  law  of  defamation.  As  far  as  broadcasting  is 
concerned,  the  relevant  provisions  of  the  Act  are  the  following: 

“1.  For  the  purposes  of  the  law  of  libel  and  slander,  the  broad¬ 
casting  of  words  by  means  of  wireless  telegraphy  shall  be  treated 
as  pubhcation  in  permanent  form.” 

“9.— (1)  Section  three  of  the  Parliamentary  Papers  Act,  1840 
(which  confers  protection  in  respect  of  proceedings  for  printing 
extracts  from  or  abstracts  of  parliamentary  papers)  shall  have  effect 
as  if  the  reference  to  printing  included  a  reference  to  broadcasting 
by  means  of  wireless  telegraphy. 

“(2)  Section  seven  of  this  Act  [Qualified  privilege  of  news¬ 
papers]  and  section  three  of  the  Law  of  Libel  Amendment  Act, 
1888,  as  amended  by  this  Act  shall  apply  in  relation  to  reports  or 
matters  broadcast  by  means  of  wireless  telegraphy  as  part  of  any 
programme  or  service  provided  by  means  of  a  broadcasting  station 
within  the  United  Kingdom,  and  in  relation  to  any  broadcasting  by 


15  &  16  Geo.  6  &  1.  Eliz.  2,  ch.  66. 
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means  of  wireless  telegraphy  of  any  such  report  or  matter,  as  they 
apply  in  relation  to  reports  and  matters  pubhshed  in  a  newspaper 
and  to  publication  in  a  newspaper;  and  subsection  (2)  of  the  said 
section  seven  shall  have  effect,  in  relation  to  any  such  broadcasting, 
as  if  for  the  words  ‘in  the  newspaper  in  which’  there  were  substituted 
the  words  ‘in  the  manner  in  which.’ 

“(3)  In  this  section  ‘broadcasting  station’  means  any  station 
in  respect  of  which  a  licence  granted  by  the  Postmaster  General 
under  the  enactments  relating  to  wireless  telegraphy  is  in  force, 
being  a  licence  which  (by  whatever  form  of  works)  authorizes  the 
use  of  the  station  for  the  purpose  of  providing  broadcasting  services 
for  general  reception. 

“16.— ( 1 )  Any  reference  in  this  Act  to  words  shall  be  construed 
as  including  a  reference  to  pictures,  visual  images,  gestures  and 
other  methods  of  signifying  meaning. 

“(3)  In  this  Act  ‘broadcasting  by  means  of  wireless  telegraphy’ 
means  publication  for  general  reception  by  means  of  wireless  teleg¬ 
raphy  within  the  meaning  of  the  Wireless  Telegraphy  Act,  1949,  and 
‘broadcast  by  means  of  wireless  telegraphy’  shall  be  construed 
accordingly. 

“(4)  Where  words  broadc;ast  by  means  of  wireless  telegraphy 
are  simultaneously  transmitted  by  telegraph  as  defined  by  the 
Telegraph  Act,  1863,  in  accordance  with  a  licence  granted  by  the 
Postmaster  General  the  provisions  of  this  Act  shall  apply  as  if  the 
transmission  were  broadcasting  by  means  of  wireless  telegraphy.” 


Censorship  of  Television  Films 

State  censorship  of  films  shown  on  television  has  been  blocked  in 
the  United  States  by  the  decision  in  the  DuMont  case.®  In  Canada, 
however,  the  provinces  are  not  subject  to  the  same  constitutional  restric¬ 
tions,  and  the  Quebec  Legislative  Assembly  has  recently  passed  a  bill® 
adding  the  following  sections  to  the  Moving  Pictures  Act  (Revised 
Statutes,  1941,  chapter  55) : 

“15a.  No  person  shall  transmit  by  television,  whether  by  wire  or 
by  wireless,  from  any  place  situated  in  the  province,  any  photo¬ 
graphic  film  or  moving  picture  film,  before  submitting  the  same 
for  examination  to  the  Board  of  Cinema  Censors  and  obtaining  from 
the  latter  authorization  to  use  it  for  such  purpose. 

The  Board  of  Cinema  Censors  is  futhermore  charged  with  the  ex¬ 
ercise  of  a  general  supervision  over  television  programs  and  shows 
and  shall  report  its  findings  and  observations  to  the  Attorney- 
General. 


‘Alien  B.  DuMont  Laboratories,  Inc.  v.  Carroll,  184  F.(2d)  153  (C.A.  3d, 
1950).  See  10  F.C.Bar  J.  193. 
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Sections  16,  17,  18,  20,  21  and  23  shall  also  apply,  mutatis  mutandis, 
to  cases  of  moving  picture  films  and  photographic  films  subject  to 
the  censorship  contemplated  in  this  section. 

“15b.  Whosoever  infringes  the  provisions  of  section  15a  shall  be 
guilty  of  an  offence  liable  to  the  penalties  enacted  by  section  19, 
including  the  seizure,  confiscation  and  destruction  of  the  moving 
picture  film  or  photographic  film,  in  the  manner  contemplated  in 
the  said  section  19.” 


Bills  Pending  in  Congress  Affecting  Radio  and  Television 

S.  521  (Sen.  Dirksen)  would  penalize  anyone  who  is  required  to 
register  as  an  agent  of  a  foreign  principal  under  the  Foreign  Agents 
Registration  Act  of  1938  and  makes  a  radio  or  television  broadcast  with¬ 
out  prefacing  the  broadcast  remarks  with  a  statement  that  he  is  so 
required  to  register  and  giving  the  name  of  the  foreign  principal. 

S.  716  (Sen.  Tobey  for  himself  and  others)  would  prohibit  sending 
bets  or  wagers,  or  money  in  payment  of  bets  or  wagers,  in  interstate  or 
foreign  commerce  by  telephone,  telegraph  or  radio. 

S.  717  (same)  would  prohibit  sending  gambling  information  con¬ 
cerning  any  horse  or  dog  racing  event  or  other  sporting  event  in  inter¬ 
state  or  foreign  commerce  by  telephone,  telegraph  or  radio  if  it  had  been 
obtained  surreptitiously  or  through  stealth  and  without  the  permission 
of  the  person  conducting  the  event. 

S.  718  (same)  would  provide  for  licensing  by  the  Attorney  General 
of  persons  engaged  in  disseminating  information  concerning  horse  or  dog 
racing  events  or  betting  information  concerning  any  other  sporting  event 
by  wire  or  radio.  The  act  would  not  cover  broadcasting  to  the  public 
over  a  duly  licensed  radio  station  or  collection  or  transmission  of  news 
for  such  broadcasting. 

S.  1626  (Sen.  Tobey,  by  request)  is  the  same  as  H.  R.  4558,  discussed 
at  page  30,  supra. 

S.  1627  (same)  is  the  same  as  H.R.  4557. 

S.  1752  (Sen.  Langer)  would  absolve  a  person  from  liability  to  the 
United  States  Government  for  damages  or  penalties  because  of  conduct 
not  in  conformity  with  any  statute  or  other  law,  if  he  establishes  that  his 
conduct  was  in  conformity  with  and  in  good  faith  reliance  on  a  rule, 
order,  opinion,  or  other  written  statement  of  an  agency  responsible  for 
administering  that  law,  and  if  such  statement  was  promulgated  to  guide 
him  or  the  class  of  persons  to  which  he  belonged.  He  would  similarly  be 
absolved  from  liability  to  a  third  person  for  all  damages  other  than  actual 
damages,  and  also  from  liability  for  actual  damages  if  his  conduct  oc- 
cured  after  the  third  person  had  notice  of  his  intent  to  rely  on  the 
statement  and  the  third  person  could  reasonably  have  been  expected  to 
.  seek  administrative  or  judicial  review  of  the  statement. 


I 
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S.  1947  (same)  would  amend  Section  602(e)  of  the  Communica¬ 
tions  Act  so  as  to  repeal  the  Ship  Act  of  1910  in  its  entirety,  efiFective 
November  13,  1954. 

S.  1979  (same)  would  amend  Section  503  of  the  Act  to  provide  for 
a  forfeiture  of  $100  for  violation  of  rules  and  regulations  of  the  Commis¬ 
sion  other  than  those  affecting  licensed  radio  stations  in  the  broadcast 
services,  in  addition  to  other  penalties  prescribed  by  law.  Section  504(b) 
would  be  amended  to  include  such  forfeitures  in  the  Commission’s  power 
of  remission. 

S.  2016  (Sen.  Langer)  is  substantially  identical  to  H.  R.  4559,  dis¬ 
cussed  at  page  30,  supra. 

S.  2125  (Sen.  McCarthy)  would  require  the  Commission  to  make 
rules  and  regulations  requiring  broadcasting  stations  to  make  and  keep 
recordings,  or  verbatim  records,  of  all  communications  transmitted. 

S.  Con.  Res.  10  (Sen.  Kefauver)  would  set  up  rules  of  procedure  for 
congressional  investigations,  including  a  provision  that  “Subject  to  the 
physical  limitations  of  the  hearing  room  and  consideration  of  the  physical 
comfort  of  witnesses,  equal  access  for  coverage  of  the  hearings  shall  be 
provided  to  the  various  means  of  communications,  including  newspapers, 
magazines,  radio,  newsreels,  and  television.  It  shall  be  the  responsibility 
of  the  eommittee  chairman  to  see  that  the  various  communication  devices 
and  instruments  do  not  unduly  distract  or  frighten  the  witness  and  inter¬ 
fere  with  his  presentation.”  See  99  Cong.  Rec.  1023  (Feb.  10,  1953). 

S.  Res.  101  (Sen.  Smathers)  would  authorize  and  direet  the  Senate 
Committee  on  Interstate  and  Foreign  Commerce  to  investigate  F.C.C. 
practices  and  procedures  in  considering  applications  for  television  station 
licenses  and  to  determine  what  can  be  done  to  expedite  matters.  See 
99  Cong.  Rec  3010  (April  10,  1953). 

H.R.  539  (Mr.  O’Hara  of  Minnesota)  would  amend  Sec.  315  of  the 
Communications  Act  (political  broadcasts). 

H.R.  1069  (Mr.  Reed  of  Illinois)  is  the  same  as  S.521. 

H.R.  3189  (Mr.  Rogers  of  Florida)  would  amend  Secs.  2(b)  and 
221(b)  of  the  Act,  relating  to  the  jurisdiction  of  the  Commission  over 
common  carriers. 

H.R,  3311  (Mr.  O’Hara  of  Minnesota)  is  the  same  as  H.R.  3189. 

H.R.  3432  (Mr.  Walter)  would  provide  for  attorneys’  liens  in  pro¬ 
ceedings  before  any  department  or  agency  of  the  United  States,  fust  now 
a  lien  could  apply  to  an  F.C.C.  order  is  not  clear. 

H.R.  3977  (Mr.  Clardy)  would  amend  the  Communications  Act  to 

Erovide  that  station  licenses  should  be  issued  for  an  indefinite  term  and 
e  revocable  only  by  the  United  States  District  Court  for  the  District  of 
Columbia. 

H.R.  4123  (Mr.  favits)  would  provide  rules  of  procedure  for 
investigating  committees  of  the  House.  Any  person  who  is  identified  by 
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name  in  a  public  session  before  the  committee  and  who  has  reasonable 
pounds  to  believe  that  his  reputation  is  adversely  affected  would  have 
me  right  to  appear  before  the  committee  and  testify  in  his  own  behalf, 
and  have  other  witnesses  interrogated,  unless  the  committee  by  majority 
vote  should  determine  otherwise.  No  photographs,  moving  pictures,  tele¬ 
vision  or  radio  broadcasting  of  the  proceedings  would  be  permitted  while 
such  person  or  witness  was  testifying  unless  the  person  or  witness  con¬ 
sented.  This  was  suggested  by  the  civil  rights  committee  of  the  Associa¬ 
tion  of  the  Bar  of  the  City  of  New  York.  See  99  Cong.  Rec.  2207  (March 
19, 1953). 

H.R.  5003  (Mr.  Heller)  would  accord  a  privilege  to  a  newspaper, 
periodical  or  radio  or  television  writer,  reporter,  correspondent  or  com¬ 
mentator  not  to  disclose  the  source  of  information  obtained  in  such  capac¬ 
ity  in  a  federal  court  or  before  a  grand  jury  or  congressional  committee 
unless  in  the  opinion  of  a  federal  court  such  disclosure  is  necessary  in 
the  interest  of  national  security  or  ( in  the  case  of  testimony  before  a  court 
or  grand  jury)  to  avoid  the  concealment  of  a  crime  or  to  enable  the  de¬ 
fendant  to  make  his  defense."^ 

H.R.  5146  ( Mr.  Osmers )  is  the  same  as  the  preceding  bill,  except  that 
it  does  not  cover  grand  jury  proceedings  and  omits  the  reference  to  con¬ 
cealment  of  a  crime  or  enabling  defendant  to  make  his  defense. 

H.R.  5673  ( Mr.  Wolverton,  by  request )  is  the  same  as  S.  1979. 

H.Res.  21  (Mr.  Hillings)  would  amend  the  Rules  of  the  House  to 
permit  the  broadcasting,  televising  and  recording  of  hearings  on  the 
authorization  of  a  majority  of  the  committee  or  subcommittee  conducting 
the  hearing,  and  on  such  conditions  as  the  committee  or  subcommittee 
might  prescribe. 

’  See  99  Cong.Rec.  A-2523  (May  5.  1953);  10  F.C.Bar  J.  212. 
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State  Legislation,  1953 

Access  to  Public  Meetings  and  Records 

A  new  Washington  statute^  provides  that 

“No  board,  commission,  agency  or  authority  of  the  State  of  Wash¬ 
ington,  nor  the  governing  board,  commission,  agency  or  authority  of  any 
political  subdivision  exercising  legislative,  regulatory  or  directive  powers, 
shall  adopt  any  ordinance,  resolution,  rule,  regulation,  order  or  directive, 
except  in  a  meeting  open  to  the  public  and  then  only  at  a  meeting,  the 
date  of  which  is  fixed  by  law  or  rule,  or  at  a  meeting  of  which  public 
notice  has  been  given  by  notifying  press,  radio  and  television  in  the 
county  and  by  such  other  means  as  may  now  or  hereafter  be  provided 
by  law:  PROVIDED,  That  this  act  shall  not  apply  to  the  state  legislature, 
the  judiciary,  or  to  those  regulatory  orders  of  quasi-judicial  bodies  applic¬ 
able  only  to  named  parties  as  distinguished  from  orders  having  general 
effect  on  the  public  or  a  class  or  group,”  and  that  all  meetings  of  any 
such  board,  commission,  agency  or  authority  for  the  purpose  of  the  final 
adoption  of  an  ordinance,  resolution,  rule,  regulation,  order  or  directive 
shall  be  open  to  the  public  at  all  times.  What  effect,  if  any,  this  act  has 
on  the  right  of  “radio  and  television”  to  cover  such  proceedings  is  an 
open  question,  although  it  has  been  hailed  by  the  chairman  of  the  Wash¬ 
ington  State  Association  of  Broadcasters  Freedom  of  Radio  Committee 
and  the  president  of  the  WSAB  as  an  important  step. 


Broadcasting  and  Telecasting  of  Official  Hearings 

A  bill  to  prohibit  broadcasting  and  telecasting  of  certain  official 
hearings,  similar  to  the  New  York  law  of  1952,®  was  passed  by  the  Florida 
Senate  this  year.  A  House  committee  first  approved  the  bill  but  on  recon¬ 
sideration  the  bill  was  tabled  and  did  not  come  before  the  House. 


Defamation  by  Radio 

Five  more  states  this  year  passed  statutes  limiting  the  liability  of 
broadcasters  and  telecasters  for  liability  for  defamation.  The  following  is 
the  full  text  of  the  Idaho  law.'® 

“The  owner,  licensee,  or  operator  of  a  visual  or  sound  radio  broad¬ 
casting  station,  or  network  of  stations,  or  agents  or  employees  of  any  such 
owner,  licensee,  or  operator  shall  not  be  liable  for  any  aamages  for  any 


'Chapter  216,  Laws  of  1953. 
•  See  12  F.C.Bar  J.  266. 
‘•H.B.  No.  51. 
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defamatory  statement  published  or  uttered  in  or  as  a  part  of  any  visual 
or  sound  radio  broadcast  by  or  on  behalf  of  any  candidate  for  public 
office;  PROVIDED,  HOWEVER,  That  this  exemption  from  liability 
shall  not  apply  to  any  owner,  licensee,  or  operator,  or  agent  or  employee 
of  any  owner,  licensee,  or  operator  of  such  visual  or  sound  radio  broad¬ 
casting  station,  or  network  of  stations,  when  such  owner,  licensee,  or 
operator,  or  agent  or  employee  of  the  owner,  licensee,  or  operator  of 
such  visual  or  sound  radio  broadcasting  station  is  a  candidate  for  public 
office  or  speaking  on  behalf  of  a  candidate  for  public  office.” 

The  West  Virginia  statute,^  i  which  passed  both  houses  unanimously 
is  broader  in  terms,  reading  as  follows: 

“Section  14.  Liability  of  Visual  or  Sound  Broadcasting  Stations  in 
Libel  Cases.— The  owner,  licensee  or  operator  of  a  visual  or  sound 
radio  broadcasting  station  or  network  of  stations,  and  the  agents  or 
employees  of  any  such  owner,  licensee  or  operator,  shall  not  be  liable 
for  any  damages  for  any  defamatory  statement  published  or  uttered  in 
or  as  a  part  of  a  visual  or  sound  radio  broadcast,  by  one  other  than  such 
owner,  licensee  or  operator,  or  agent  or  employee  thereof,  unless  it  shall 
be  alleged  and  proved  by  the  complaining  party,  that  such  owner, 
licensee,  operator  or  such  agent  or  employee,  has  failed  to  exercise  due 
care  to  prevent  the  publication  or  utterances  of  such  statement  in  such 
broadcast. 

“In  no  event,  however,  shall  any  owner,  licensee  or  operator  or  the 
agents  or  employees  of  any  such  owner,  licensee  or  operator  of  such  a 
network  of  stations  be  held  liable  for  any  damages  for  any  defamatory 
statement  uttered  over  the  facilities  of  such  station  or  network  by  any 
legally  qualified  candidate  for  public  office.” 

The  Arizona  law^^  identical  with  the  West  Virginia  statute,  except 
that  it  adds  a  proviso  that  “the  exercise  of  due  care  shall  be  construed  to 
include  a  bona  fide  compliance  with  any  federal  law  or  the  regulation 
of  any  federal  regulatory  agency”  and  further  provides  that  “In  any 
action  for  damages  for  any  defamatory  statement  published  or  uttered  in 
or  as  a  part  of  a  visual  or  sound  radio  broadcast,  the  complaining  party 
shall  be  allowed  only  such  actual  damages  as  he  has  alleged  and  proved.^’ 

Oregon  law  already  contained  a  “due  care”  provision  substantially 
to  the  West  Virginia  enactment,^^  but  it  was  amended  this  year  to  add 
a  clause  absolving  the  broadcaster  from  liability  for  defamatory  state¬ 
ments  made  by  a  candidate  for  public  ofiRce  whose  broadcast  cannot  be 
censored  under  federal  statute  or  F.C.C.  regulations.^* 

“  H.B.  No.  59,  adding  new  §14  to  Art.  7,  Ch.  55  of  the  West  Virginia  Code  of 
1931,  as  amended. 

**  Chapter  20,  Laws  of  1953. 

“Laws  of  1941,  ch.  303. 

“House  Bill  No.  490;  Oregon  Rev.Stat.  §30.760 
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The  Pennsylvania  statute'^®  exempts  radio  and  television  broad¬ 
casters  from  liability  for  defamatory  broadcasts  “where  the  publication, 
utterance  or  broadcasting  thereof  is  not  subject  to  their  censorship  or  con¬ 
trol  by  reason  of  any  Federal  statute  or  any  regulation,  ruling  or  order 
of  the  Federal  Communications  Commission.”  Suits  on  any  causes  of 
action  already  accrued  must  be  commenced  within  60  days  or  be  barred. 


Interference  with  Television  Towers,  Wires,  Cables,  etc. 

A  recent  Pennsylvania  enactment^®  makes  it  a  crime  if  anyone 

“wilfully  and  maliciously  breaks,  injures  or  otherwise  destroys  or 
damages  any  of  the  posts,  wires,  towers  or  other  materials  or  fixtures 
employed  in  the  construction  and  use  in  any  line  of  a  television 
co-ax  [sic]  cable  or  wilfully  and  maliciously  interferes  with  such 
structure  so  erected  or  in  any  way  attempts  to  lead  from  its  uses  or 
make  use  of  the  electrical  signal  or  any  portion  thereof  properly 
belonging  to  and  in  use  or  in  readiness  to  be  made  use  of  for  the 
purpose  of  using  said  electrical  signal  from  any  television  co-ax 
cable  company  or  owner  of  such  property.” 


Piracy  of  Records  and  Broadcasts 

A  bill  to  prohibit  unauthorized  copying  of  phonograph  records  and 
broadcasts  was  passed  by  the  New  York  Legislature  this  year  but  vetoed 
by  the  Governor.^®  The  bill  as  passed  referred  in  its  title  to  “the  un¬ 
authorized  copying  of  photograph  [sic]  records  or  broadcasts”  and  in 
the  title  of  the  new  section  of  the  Penal  Law,  proposed  to  be  added, 
referred  to  “unauthorized  copying  of  phonograph  records  or  broadcasts,” 
but  the  body  of  the  bill  made  no  reference  whatsoever  to  broadcasts, 
mentioning  only  “a  phonograph  record,  disc,  wire,  tape,  film  or  other 
article  on  whicn  sounds  are  recorded.” 


Protection  of  Radio  and  Television  Men  against  Assault 

A  bill  introduced  in  the  California  legislature  this  year  (SB  1955) 
would  have  made  any  person  who  committed  an  unprovoked  attack  and 
battery  on  a  reporter,  photographer,  radio  or  television  man,  engaged  in 
pursuit  of  such  occupation,  liable  for  a  fine  of  $1000  or  a  year  in  jail. 
The  bill  was  originally  sponsored  by  an  association  of  photographers. 
It  was  defeated  in  the  Senate,  12  to  20. 


“‘Act  No.  344  of  1953. 
"Act  No.  48  of  1953. 
“A.Int.  347. 
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Sunday  laws 

A  crimp  would  have  been  put  in  the  selUng  of  goods  by  television 
under  the  terms  of  a  billi'^  passed  by  the  New  York  Legislature  but 
vetoed  by  Governor  Dewey.  The  bill  would  have  amended  Sec.  2147 
of  the  Penal  Law  to  provide  that  “All  manner  of  public  selling,  or  offer¬ 
ing  for  sale  of  any  property  or  commodity,  including  the  taking  or  ac¬ 
cepting  of  orders  therefor  by  telegraph,  telephone  or  other  similar  means 
on  Sunday  is  prohibited,  except  as  follows  .  .  .”  It  has  been  held  that 
soliciting  telephone  calls  by  newspaper  advertisement  is  not  a  “selling  or 
offering  for  sale”  within  the  meaning  of  the  existing  law.'® 


Taxation  of  Receipts  from  Sale  of  Radio  and  Television  Rights  in 
Boxing  Matches 

Minnesota  this  year  joined  the  states  which  impose  a  tax  on  the 
gross  receipts  from  the  lease  or  sale  of  radio,  motion  picture  and  tele¬ 
vision  rights  in  boxing  and  sparring  matches.^* 

"S.Int.  2861,  introduced  by  Committee  on  Rules. 

“See  p.  20,  supra. 

“  Stats,  of  1953,  ch.  704. 

See  11  F.C.Bar  J.  179,  12  id.  266,  272,  299. 
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Notes 

Televising  of  Courtroom  Proceedings 

In  the  light  of  the  opposition  that  has  recently  been  expressed  to 
broadcasting  or  televising  of  court  proceedings, i  it  is  interesting  to  note 
an  instance  of  cooperation  by  a  judge  in  the  making  of  a  film  for  show¬ 
ing  on  television,  fudge  Leonard  Michael  Propper  of  the  Juvenile  Divi¬ 
sion  of  the  Philadelphia  Municipal  Court  recently  permitted  the  taking 
of  films  in  his  court  for  showing  as  part  of  a  series  on  juvenile  delin¬ 
quency  over  WFIL-TY.  The  television  movies  depicted  two  actual 
cases  which  were  heard  by  Judge  Propper.  In  addition,  the  judge  gave 
a  short  speech  on  the  problems  facing  the  court  and  the  methods  being 
taken  by  the  community,  the  courts,  and  the  various  agencies  to  help 
alleviate  these  problems.^ 

A  bill  to  prohibit  broadcasting  or  televising  of  proceedings  of 
judicial  or  administrative  tribunals  was  introduced  in  the  French  Na¬ 
tional  Assembly  this  year  but  was  tabled.  The  bill  would  have  permitted 
the  Guardian  of  the  Seals  of  the  Ministry  of  Justice  to  authorize  the 
recording  of  a  lawsuit  as  an  exceptional  measure.® 


Judicial  Ethics— Participation  of  Judge  in  Television  Program 

The  committee  on  professional  ethics  of  the  Association  of  the  Bar 
of  the  City  of  New  York  recently  considered  and  answered  the  follow¬ 
ing  question; 

Question 

A  writer,  director  and  producer  of  radio  and  television  programs, 
who  is  also  a  member  of  the  New  York  Bar,  has  given  the  committee 
certain  information,  and  has  asked  certain  questions,  with  regard  to  a 
proposed  radio  and  television  program; 

The  program  will  be  designed  to  give  the  average  American  a  re¬ 
spect  for  the  law,  for  our  courts  and  for  our  system  of  justice.  It  will  l)e 
documentary  in  form  relating  only  to  actual  cases  which  have  been  tried 
in  America.  Each  case  selected  will  be  one  in  which  an  innocent  man 
accused  of  a  serious  crime  is  freed  through  the  diligence  and  hard  work 
of  a  sound,  respected  lawyer.  The  lawyer  and  main  character  will  be 
a  fictional  ^rson.  It  will  be  your  purpose  to  have  the  lawyer,  in  the 
course  of  dramatic  dialogue,  express  his  views  on  crime,  on  juvenile 
delinquency  and  on  many  matters  pertaining  to  the  public  welfare.  In 

‘  See  12  F.C.Bar  J,  222;  see  also  pp.  7,  37,  supra. 

*  Philadelphia  Legal  Intelligencer,  May  15,  1953,  p.  12. 

*  4  Doc.  &  Info.  Bull.  (No.  18)  175  (European  Broadcasting  Uaion,  1953). 
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accordance  with  the  usual  practice  in  the  radio  and  television  business 
of  using  a  hterary  property  of  some  kind  as  a  springboard  for  any  series 
of  dramatic  programs,  you  intend  to  have  the  proposed  program  develop 
from  a  recent  book,  written  by  a  famous  author  and  on  the  best  seller 
list  for  many  months,  concerning  the  life  and  activities  of  a  well-known 
trial  lawyer.  The  book  has  in  it  a  number  of  cases  which  would  be 
dramatized,  but  the  program  would  not  be  limited  to  cases  in  the  book. 
The  lawyer  who  is  Ae  subject  of  the  book  has  been  a  judge  for  some 
years.  He  will  not  be  impersonated  in  the  program.  The  name  of  the 
judge  may  be  used  in  the  program,  however,  in  a  statement  to  the  efiFect 
that  the  cases  dramatized  in  die  program  are  true  and  are  based  on  the 

experience  of  Judge  -  or  in  a  statement  to  the  efiFect  that  such 

cases  have  been  selected  by  him  as  examples  of  American  justice. 

The  committee  is  asked  to  advise  with  regard  to  the  following 
questions  relating  to  such  program: 

( 1 )  Would  it  be  permissible  for  the  judge  to  allow  his  name  to  be 
used  in  a  manner  similar  to  that  indicated  above? 

(2)  Would  it  be  permissible  for  the  judge  to  authorize  the  use  of 
the  title  of  the  book  referred  to  above  and  the  material  in  it,  if  he  had 
no  other  connection  with  the  program? 

(3)  Would  it  be  permissible  for  the  judge  to  serve  as  a  selector 
and  editor  of  the  scripts  to  be  used  on  the  program  and  as  an  advisor 
as  to  court  room  procedure? 


Answer 

1.  In  the  opinion  of  the  committee  it  would  not  be  proper  for  the 
judge  to  allow  his  name  to  be  used  in  the  proposed  program  in  the  man¬ 
ner  described  above  or  in  any  substantially  similar  manner. 

We  assume  that  the  proposed  program  is  a  commercial  program. 
Judicial  canon  25  states,  in  substance,  that  a  judge  should  avoid  giving 
ground  for  any  reasonable  suspicion  that  he  is  utilizing  the  power  or 
prestige  of  his  office  to  persuade  or  coerce  others  to  patronize  or  con¬ 
tribute,  either  to  the  success  of  private  business  ventures,  or  to  charitable 
enterprises,  and  that  he  should,  therefore,  not  enter  into  such  private 
business,  or  pursue  such  a  course  of  conduct  as  would  justify  such 
suspicion,  nor  use  the  power  of  his  oflfice  or  the  influence  of  his  name  to 
promote  the  business  interests  of  others.  Even  if  the  program  were  to 
be  presented  on  a  sustaining  basis,  the  use  of  the  name  of  the  judge  in 
the  program  might  well  have  the  effect  of  attracting  listeners  to  a  par¬ 
ticular  station  and,  accordingly,  be  improper. 

Furthermore,  the  views  expressed  by  the  principal  character  in  the 
program  on  crime,  or  juvenile  delinquency  and  on  other  matters  per¬ 
taining  to  the  public  welfare  might  properly  be  deemed  by  the  public 
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to  be  an  expression  of  the  views  of  the  judge.  In  its  opinion  52  the 
committee  on  professional  ethics  of  the  American  Bar  Association  con¬ 
cluded  that  it  is  improper  for  a  judge  to  conduct  a  newspaper  column. 
After  referring  to  judicial  canons  4,  ^  and  34,  such  opinion  stated: 

It  is  quite  evident  from  the  question  that  extra-judicial  discussions 
in  print  are  viewed  with  disfavor  by  many  people,  which  is  sufBcient  to 
bring  them  within  the  canons  quoted  •  •  the  public  expression  of 

views  may  influence  a  judge’s  decisions  on  the  Bench,  which  may  involve 
the  decision  of  political  or  economic  questions  which  he  has  publicly 
discussed  in  print. 

We  think  therefore  that  it  is  not  appropriate  for  one  holding  judicial 
office  to  conduct  such  a  newspaper  column. 

The  committee  believes  that  expression  of  views  of  a  judge  on  a 
radio  or  television  program  raises  the  same  problems  as  the  expression 
of  his  views  in  print. 

2.  Tlie  committee  believes  that  it  would  not  be  improper  for  the 
judge  to  authorize  the  use  by  the  program  of  the  title  of  the  book  re¬ 
ferred  to  above  and  of  the  material  in  it  (assuming  the  judge  has  the 
legal  right  to  do  so  and  assuming,  also,  that  the  title  does  not  disclose 
his  name),  if,  in  connection  with  the  granting  of  any  such  authority,  it  is 
made  clear  that  neither  the  name  of  the  judge  nor  other  material  which 
will  readily  identify  him  to  the  public  will  be  used  in  the  program. 

3.  As  the  question  whether  it  would  be  proper  for  the  judge  to 
serve  as  a  selector  and  editor  of  the  scripts  to  be  used  on  the  program 
and  as  an  advisor  as  to  court  room  procedure: 

judicial  canon  31  states  that  a  judge  may  lecture  upon  or  instruct 
in  law,  or  write  upon  the  subject,  and  accept  compensation  therefor,  if 
such  course  does  not  interfere  with  the  due  performance  of  his  judicial 
duties,  and  is  not  forbidden  by  some  positive  provision  of  law.  One  of 
the  grounds  upon  which  the  committee  on  professional  ethics  of  the 
American  Bar  Association  in  its  opinion  52  concluded  that  it  is  improper 
for  a  judge  to  conduct  a  newspaper  column  involving  considerable  time 
and  study  was  that  such  activity  might  lead  or  be  thought  to  lead  to  the 
impairment  of  judicial  efficiency.  There  is  also,  of  course,  danger  that 
the  extra-judicial  activities  of  a  judge  may  create  a  conflict  between  his 
personal  interests  and  the  impartial  performance  of  his  judicial  duties. 
The  proposed  activities  of  the  judge  in  this  case  may  create  business 
connections  between  him  and  producers,  sponsors,  advertising  agencies 
and  radio  and  television  stations.  The  committee  is  of  the  opinion  that, 
if  the  activities  of  the  judge  as  such  selector,  editor  and  advisor  will  not 
interfere  with  the  performance  of  his  judicial  duties  and  will  not  give 
rise  to  any  such  conflict,  and  will  not  involve  the  use  of  his  name  or 
identify'  him  in  any  way,  it  would  not  be  improper  for  him  to  act  as 
such  selector,  editor  and  advisor. 
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However  sympathetic  we  are  to  the  general  purpose  of  such  a  pro¬ 
gram,  the  participation  of  judges,  former  judges  or  other  members  of 
the  Bar  in  commercial  radio  or  television  programs  may  well  raise  serious 
questions  of  judicial  and  professional  ethics  as  is  shown  by  opinion  166 
of  the  committee  on  professional  ethics  of  the  American  Bar  Association 
and  by  Opinion  B-64  of  this  committee.  The  answers  to  those  questions 
depend  to  some  extent  upon  the  exact  nature  of  the  program  involved. 
It  is,  of  course,  not  possible  for  the  committee  to  know  now  what  will 
be  the  exact  nature  of  the  proposed  program  in  the  future. 

The  committee  does  not  advise  on  matters  of  law.  Accordingly,  it 
does  not  express  an  opinion  on  any  question  as  to  the  legality  of  the  judge 
performing  extra-judicial  work  or  receiving  compensation  therefor,  or 
on  any  question  relating  to  the  right  of  privacy  or  on  any  other  question 
relating  to  the  legality  of  the  use  of  names  and  facts  in  the  proposed 
program. 

This  is  an  expression  of  the  opinion  of  the  committee  alone  and  has 
not  been  passed  upon  by  the  Association. 

The  Committee  on  Unauthorized  Practice  of  Law  of  the  Philadel¬ 
phia  Bar  Association  recently  reported  that  complaints  had  been  received 
concerning  a  program  entitled  “The  Law  and  You,”  broadcast  over  a 
Philadelphia  radio  station.  “The  program  consisted  of  a  dialogue  in 
which  an  ‘Arthur’  stated  facts  involving  almost  every  legal  problem 
which  were  answered  by  a  ‘Mr.  Colby.’  The  purpose  of  the  broadcast 
was  to  sell  a  book  entitled  ‘Family  Legal  Adviser’.”  The  Committee 
reported  that  officials  of  the  station  had  agreed  to  discontinue  the  broad¬ 
cast  on  the  ground  that  it  constituted  unauthorized  practice  of  law. 


Regulation  of  Installation,  Repair  and  Maintenance  of  Television 
and  Radio  Receiving  Antennas 

Ordinances  regulating  the  installation,  repair  and  maintenance  of 
television  and  radio  aerials  have  been  adopted  in  a  number  of  conununi- 
ties.  A  model  ordinance  on  the  subject  has  been  drawn  up  by  the  Na¬ 
tional  Institute  of  Municipal  Law  Officers  (NIMLO  Model  Ordinance 
Service,  Secs.  8-1501  to  8-1520).  The  model  ordinance  would  require 
a  permit  for  the  installation,  repair  or  maintenance  of  any  outside  tele¬ 
vision  or  radio  receiving  antenna,  including  additions  to  or  substitutions 
for  such  antenna.  Detailed  information  would  be  required  by  the 
application  form.  All  antennas  would  be  subject  to  inspection  by  the 
Electrical  Inspector  of  the  city.  Detailed  technical  requirements  for 
antenna  installations  made  after  the  effective  date  of  the  ordinance  are 
set  out.  The  ordinance  also  includes  a  prohibition  against  television  sets 
in  automobiles  visible  from  the  front  seat,  although  this  seems  to  have 
no  relationship  to  the  other  provisions  of  the  ordinance  and  to  be  a 
matter  better  taken  care  of  by  state  law. 
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F.C.C.  Annual  Report 

The  Eighteenth  Annual  Report  of  the  F.C.C.  covers  the  fiscal  year 
ended  June  30,  1952,  although  some  reference  is  made  to  events  since 
that  date.  The  report,  which  is  available  at  the  Government  Printing 
OflBce  for  40  cents,  is  174  pages  long  and  contains  much  interesting 
information  about  all  aspects  of  the  Commission’s  work,  although  one 
may  question  the  value  of  such  information  as  that  the  Commission  used 
7,700,000  sheets  of  paper  in  issuing  its  various  releases  during  the  fiscal 
year  (page  25). 


Facilities  of  the  Law  Library  of  Congress 

The  Chairman  of  the  Standing  Committee  on  Facilities  of  the  Law 
Library  of  Congress  of  the  American  Bar  Association  has  requested  that 
copies  of  manuscripts  and  addresses,  together  with  research  memoranda 
on  which  they  are  based,  be  sent  to  the  Law  Librarian  to  be  added  to 
the  Library’s  working  collections.  Such  materials  are  often  useful  addi¬ 
tions  to  the  working  collections  in  the  Library  even  though  they  may 
appear  unimportant  to  others.  Insofar  as  these  materials  deal  with  com¬ 
munications  law,  of  course,  copies  should  also  be  sent  to  the  Editor  of 
the  Bar  Journal  for  possible  publication. 
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Committee  Reports 

Report  of  the  Committee  on  Cooperation  with  Hearing  Examiner*— 
1952 

The  Committee  on  Cooperation  with  Hearing  Examiners  submits 
this  report  on  its  work  during  the  year  1952  in  accordance  with  the 
direction  of  the  President  of  the  association. 

The  report  of  the  Committee  for  the  preceding  year  indicated  that 
there  was  no  unfinished  business. 

In  our  first  meeting,  the  Committee  discussed  various  procedures 
intended  to  expedite  the  hearings  before  the  Commission,  particularly 
in  view  of  the  heavy  schedule  of  television  hearings.  Some  of  the 
problems  taken  up  were: 

( 1 )  The  possible  mandatory  exchange  of  exhibits  a  sufiBcient  time 
in  advance  of  the  hearing  to  assist  in  the  shortening  of  cross-examination 
and  the  intelligent  preparation  for  trial. 

(2)  The  arranging  of  pre-trial  conferences  as  far  as  possible  in 
advance  of  the  date  of  the  hearing  with  the  hope  of  obtaining  stipula¬ 
tions  from  counsel  on  all  sides  regarding  non-controversial  matters,  etc. 

(3)  The  urging  of  the  trial  Examiners  to  refuse  to  admit  in  evi¬ 
dence  a  great  deal  of  evidence  customarily  admitted  although  obviously 
not  suflBciently  competent,  relevant  or  material  to  merit  introduction  in 
evidence  or  to  affect  the  issues.  Reference  was  made  to  Justice  Pretty- 
mans  Committee’s  findings  on  the  question  of  shortening  records,  which 
findings  were  the  subject  of  an  article  in  the  District  of  Columbia  Bar 
Journal. 

Recognition  was  given  to  the  fact  that  the  problems  involved  were 
primarily  ones  within  the  jurisdiction  of  the  Association’s  Committee  on 
Practice  and  Procedure.  This  Committee,  under  the  Chairmanship  of 
WiUiam  J.  Dempsey,  has  done  an  outstanding  job  in  getting  the  Com¬ 
mission  to  change  certain  of  its  practices. 

The  Committee  has  followed  closely  the  litigation  involving  the 
regulations  controlling  the  appointment,  promotion,  etc.  of  trial  exam¬ 
iners  adopted  in  1951  by  the  Civil  Service  Commission.  The  Federal 
Trial  Examiners’  Conference  brought  a  suit  in  the  United  States  District 
Court  for  the  District  of  Columbia  to  contest  the  validity  of  the  regula¬ 
tions  affecting  examiners.  The  Bar  Association  of  the  District  of  Colum¬ 
bia  appeared  as  amicus  curiae  in  support  of  the  views  expressed  by  the 
Federal  Trial  Examiners’  Conference,  Approximately  one  year  ago,  the 
case  was  heard  before  Chief  Justice  Bolitha  J.  Laws  on  a  motion  to 
dismiss.  The  Court  held  all  of  the  regulations  invalid  under  the  Admin¬ 
istrative  Procedure  Act.  The  primary  question  in  the  case  was  validity 
of  the  regulations  on  multiple  grading  and  promoting. 


Journal  of  the  Federal  Communications  Bar  Association  47 


In  August  1952  the  Court  of  Appeals  for  the  District  of  Columbia 
a£Brmed  the  decision  of  the  District  Court.  Judges  Proctor  and  Miller 
were  in  the  majority  and  Judge  Bazelon  dissented.  Thereupon  Robert 
Ramspeck,  Chairman  of  the  Civil  Service  Commission,  petitioned  for  a 
writ  of  certiorari  in  the  Supreme  Court  of  the  United  States  which  peti¬ 
tion  was  granted.  The  case  was  argued  before  the  Court  on  January  12 
of  this  year  and  a  decision  probably  will  be  forthcoming  some  time  next 
month. 

The  regulations  of  the  Civil  Service  Commission  are  silent  as  to  the 
appointment  of  a  Chief  Examiner.  Your  Committee  made  a  study  of 
the  agencies  of  the  Federal  Government  having  Chief  Examiners,  which 
list  is  attached  hereto. 

The  question  as  to  the  appointment  of  a  Chief  Examiner  was  dis¬ 
cussed  with  some  of  the  Commissioners.  However,  no  definitive  action 
regarding  this  matter  was  taken  by  the  Committee  and  it  was  recom¬ 
mended  that  the  problem  be  on  the  agenda  for  consideration  by  the 
successor  committee. 

This  report  concludes  the  work  of  the  Committee  on  Cooperation 
with  Hearing  Examiners  for  1952. 

Respectfully  submitted. 

By— Percy  H.  Russell,  Jr.,  Chairman 
Philip  M.  Baker, 

Jack  P.  Blume, 

Parker  D.  Hancock, 

Norman  E.  Jorgensen, 

John  P.  Southmayd. 


Federal  Agencies  Having  Chief  Hearing  Examiners 

Civil  Aeronautics  Board 

Commodity  Credit  Corporation  (Only  one  Examiner  and  he  has  the 
title  of  Chief  Hearing  Examiner) 

Federal  Power  Commission  (but  assignment  of  cases  are  made  by 
a  Commissioner) 

Federal  Trade  Commission 
Interstate  Commerce  Commission 
Maritime  Commission 
National  Labor  Relations  Board 
Coast  Guard:  Treasury  Dept. 

Post  OflBce  Department 

Board  of  Tuition  Appeals:  Vets.  Admr. 
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Federal  Agencies  Having  Examiners  But  No  Chief  Hearing  Examiner 

Department  of  Agriculture 

Federal  Security  Agency  (Old  age  and  Social  Security  matters) 

Food  and  Drug  Administration 

Bureau  of  Indian  Affairs:  Dept,  of  Interior 

Bureau  of  Land  Management:  Dept,  of  Interior 

Department  of  Labor 

Securities  and  Exchange  Commission  (One  of  the  members  of  the 
Commission  acts  as  Chief  Hearing  Examiner) 

Alcohol  Tax  Unit:  Treasury  Dept. 


Report  of  Special  Committee  On  Relations  With  Court  of  Appeals 

As  a  result  of  the  passage  of  Public  Law  No.  901,  81st  Cong.,  2d 
Sess.,  5  U.  S.  C.,  §1031,  (Hobbs  Act),  Mr.  Scharfeld,  the  President  of  the 
Federal  Communications  Bar  Association,  appointed  a  special  committee 
on  relations  with  the  Court  of  Appeals.  The  purpose  of  this  committee 
was  to  cooperate  with  the  Court  of  Appeals  in  promulgating  rules  gov¬ 
erning  the  practice  and  procedure  as  required  by  Section  11  of  the 
Hobbs  Act. 

The  chairman  directed  a  letter  to  Chief  Judge  Stephens  of  the 
United  States  Court  of  Appeals  advising  of  the  existence  of  this  commit¬ 
tee  and  of  its  desire  to  be  of  help  to  the  Court  in  connection  with 
promulgation  of  rules.  As  a  result,  this  committee,  under  the  acting 
chairmanship  of  Thomas  H.  Wall,  along  with  President  Arthur  Scharfel^ 
met  with  Chief  Judge  Stephens  and  reviewed  a  proposed  draft  of  Rule 
38  of  the  Rules  of  the  United  States  Court  of  Appeals.  The  committee 
suggested  several  revisions  in  the  rules,  only  one  of  which  was  adopted 
by  the  Court. 

New  Rule  38  was  promulgated  and  made  effective  by  the  Court  of 
Appeals  on  January  16,  1953.  A  copy  of  this  rule  is  attached  to  this 
report.  Additional  copies  have  been  made  and  will  be  distributed  at 
the  business  meeting  of  the  Bar  Association. 

John  W.  Steen 
Clato  L.  Stout 
Thomas  H.  Wall 
Robert  L.  Heald,  Chairman 
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Committees  of  The  Federal  Communication  Bor  Association— 1953 


STANDING  COMMITTEES 

Committee  on  Membership 
Veme  R.  Young  (2)  (Ch.) 
Harry  J.  Daly  ( 1 ) 

Arthur  H.  Schroeder  (3) 

Committee  on  Nominations 
William  Thomson  (1)  (Ch.) 
Harold  E.  Mott  (1) 

Neville  Miller  (2) 

David  E.  Tolman  (2) 

William  A.  Porter  (3) 

Eliot  C.  Lovett  (3) 

Committee  on  Professional 
Ethics  and  Grievances 
Frank  Roberson  (3)  (Ch.) 
Norman  S.  Case  (1) 

Philip  J.  Hennessey  (1) 

Philip  G.  Loucks  (2) 

Ralph  L.  Walker  (2) 

Reed  T.  Rollo  (3) 

Committee  on  Practice  and 
Procedure 

William  C.  Koplovitz  (2)  (Ch.) 
James  A.  McKenna,  Jr.  (1) 

W.  Theodore  Pierson  (1) 
Henry  G.  Fischer  (2) 

Thad  H.  Brown,  Jr.  (3) 
Jeremiah  Courtney  (3) 


SPECIAL  COMMITTEES 

Committee  on  Legislation 
Neville  Miller  (Ch.) 
Dwight  D.  Doty 
Henry  G.  Fischer 
Frank  U.  Fletcher 
Maurice  M.  Jansky 
Robert  F.  Jones 
Vincent  T.  Wasilewski 


Committee  on  Publications 
Harry  P.  Warner  (Ch.) 
Abiah  A.  Church 
Julian  P.  Freret 
Samuel  Miller 
Monroe  Oppenheimer 
Vail  W.  Pischke 
John  W.  Willis 

Committee  on  Activities 
Fall  Outing 

Alfred  C.  Cordon,  Jr.  (Ch.) 
Philip  M.  Baker 
Maurice  R.  Barnes 
Theodore  Baron 
Willard  D.  Egolf 
William  Kearney 
John  B.  Kenkel 
Vincent  A.  Pepper 
Howard  J.  Schellenberg 
Abe  L.  Stein 

Annual  Dinner 
John  W.  Steen  (Ch.) 

Julius  F.  Brauner 
Philip  J.  Hennessey,  Jr. 
Robert  F.  Jones 
Thomas  E.  Ervin 
Harry  J.  Ockershausen 
Dwight  E.  Rorer 
Edward  K.  Wheeler 

Annual  Meeting 
Frank  U.  Fletcher  (Ch.) 
John  P.  Carr 
L.  Alton  Denslow 
Charles  F.  Duvall 
R.  Russell  Eagan 
D.  F.  Prince 
Karl  A.  Smith 

Luncheons 

Thomas  W.  Wilson  (Ch.) 
Philip  Bergson 
Lester  Cohen 
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Robert  L.  Heald 
John  H.  Midlen 
Reed  Miller 

Frederick  H.  Walton,  Jr. 

Committee  on  Co-Operation  with 
Hearing  Examiners 
Donald  C.  Beelar  (Ch.) 

Parker  D.  Hancock  (V.  Ch.) 

Jack  P.  Blume 

Paul  Dobin 

Norman  E.  Jorgensen 

Bernard  Koteen 

John  P.  Southmayd 

Committee  on  Revision  of  Con¬ 
stitution,  By-Laws  and  Policies 
Thomas  N.  Dowd  (Ch.) 

Clyde  S.  Bailey 
Eugene  L.  Burke 
Andrew  G.  Haley 
Irving  R.  M.  Panzer 
Russell  Rowell 
Stephen  J.  Tuhy,  Jr. 


Committee  on  Relations  with  the 
Courts 

Charles  S.  Rhyne  (Ch.) 

Omar  L.  Crook 
Ben  C.  Fisher 
John  M.  Littlepage 
Carl  L.  Shipley 
Thomas  H.  Wall 
Henry  B.  Weaver 

Committee  on  Memorials 
Paul  M.  Segal  (Ch.) 

Herbert  M.  Bingham 
Ben  S.  Fisher 
Philip  G.  Loucks 
Justin  Miller 
Duke  M.  Patrick 
Reed  T.  Rollo 

Committee  on  Caldwell 
Memorial  Award 
Guilford  S.  Jameson  (1)  (Ch.) 
Wilham  A.  Porter  (2) 

Neville  Miller  (3) 

Arthur  W.  Scharfeld  (4) 

Fred  W.  Albertson  (5) 


